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PRESIDENT 


Court Costs, Delay 
and Facilities 


The crisis of court costs and 
delay in litigation and the 
condition of our courthouse 
facilities around the state are two 
vital issues facing the Bar and the 
public. Upon taking office, I 
pledged to you that we would 
consider and address both of 
these areas during this Bar year. 
We have, in fact, made great 
strides in addressing both 
questions with the participation 
and guidance of many of our 
colleagues. Our Special 
Commission on Court Costs and 
Delay has been meeting 
throughout this year in attempting 
to address the most difficult 
problem which I perceive exists 
in our justice system today. 

Because of the importance of 
their efforts, this commission will 
continue to function at least into 
President-elect Leonard Gilbert's 
year. Among the issues which are 
being considered by the 
commission are implementation 
of a pilot program, using the 
concept of a managed court 
calendar. Judge John Gale, of the 
circuit bench in Dade County, 
where the experience has been 
most positive, has agreed to 


formulate a proposed pilot 
program for a managed calendar 
to be considered by the full 
commission within the next few 
weeks. 

In the field of attempting to 
limit discovery, which has long 
been a source of expense and 
untold delay in litigation, the 
commission has recommended a 
pilot program be implemented 
limiting interrogatories to 40 in 
number, including subparts. I am 
very pleased to report to you that 
this endeavor was approved by 
the Board of Governors at its 
March meeting. It is hoped that 
within a short period of time we 
will experiment in a number of 
circuits on a voluntary basis with 
limitation of interrogatories. The 
commission will also consider 
modifications to the Rules of Civil 
Procedure and the Code of 
Professional Responsibility, with 
regard to this problem. The 
commission has also gone on 
record favoring increasing county 
court jurisdiction to a meaningful 
sum in excess of its existing $2,500 
limitation. The following 
additional projects are being 
seriously considered: 

e Increasing interest on 
judgments to keep pace with the 
current money market so as to 
discourage appellate procedures 
for purposes of permitting 
judgments to accrue interest at a 
lower rate than the current 
market. 

e Consideration of computer- 
ized briefs and transcripts. 

e Consideration of limited 
briefs in the appellate process. 

e Expedited motion practice 
through use of telephones. 

e Required consultation 
between counsel prior to hearings 
and even use of videotape and 
electronic media in these 
proceedings. 

e Analysis and evaluation of 
the summary judgment rule to 
effectively permit the entry of a 
summary judgment at the trial 
court level. In that light, I am 
pleased to advise you that the 
Board of Governors at its March 
meeting did approve a 


modification to the Summary 
Judgment Rule to be presented to 
the Supreme Court for this very 
purpose. 

e The imposing of sanctions by 
the court in the case of unfounded 
litigation and pleadings. 

In addition, the commission has 
approved a pilot project under 
the tutelage of Florida Supreme 
Court Justice Ben Overton for the 
use of computerized transcripts in 
criminal appeals. It is 
contemplated that this program 
will be in place within months. 
The result of this experiment is 
hoped to lead to the concluding 
of a criminal case at the appellate 
level within 90 days or less from 
the date of sentencing. 

Florida is the first state to my 
knowledge to come to grips with 
this monumental problem in our 
system — a problem which is of 
such great magnitude that the 
current president of the American 
Bar Association has set up a 
special nationwide commission 
for a period of five years to deal 
with this entire arena in a 
meaningful way, and in 
particular, in providing assistance 
to state and local bar associations 
in grappling with the issue. Our 
commission is a distinguished one 
comprised of outstanding 
members of the Bar, members of 
the public, and chaired by 
Thomas C. MacDonald, Jr., of 
Tampa. I wish to express to Tom 
and his entire commission my 
gratitude for their commitment of 
time and innovative thought 
which I am convinced will 
ultimately be of immeasurable 
benefit to the administration of 
justice in our state. 

In a unique mutual effort, 
Governor Graham and I on behalf 
of The Florida Bar appointed a 
Joint Special Committee on 
Minimum Standards for Court 
Facilities in June 1979, with the 
mandate to make an indepth 
evaluation of our court facilities in 
Florida in order to recommend 
minimum standards. The 
committee was asked to complete 
its efforts and report its 
conclusions in time for the annual 
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1980 Legislative Session. Although 
I harbored great hopes of this 
project being completed within 
approximately eight months, I 
was not certain that the work of 
this committee could be 
completed within this time frame. 
This was particularly the case, 
because the special committee 
was rather large and comprised 
of lawyers, judges and members 
of the public, including 

county commissioners, an 
architect, an engineer, and others. 
Through the loyalty and 
cooperation of his outstanding 
committee, Eli Subin, Orlando, 
did a masterful job as chairman in 
directing and leading the efforts 
of the committee, resulting in 
what I believe to be one of the 
finest reports of its kind I have 
ever seen. The final report was 
submitted to the Board of 
Governors at its March meeting 
and was approved by the Board 
overwhelmingly. It is now our 


hope that the Bar can, in 
conjunction with other interested 
parties, take steps to implement 
the recommendations contained in 
the report. 

The committee concluded that 
there is a wide variation in trial 
court facilities throughout the 
state. There are sufficient 
numbers of inadequate 
courtrooms and support facilities 
within courthouses to cause 
concern for the ability to conduct 
fair trials in them. There are 
numerous and glaring deficiencies 
in building safety, compliance 
with applicable fire codes, 
courtroom and courthouse 
security, and facilities for the 
handicapped. The need to create 
facilities for the news media in 
the courtroom is almost a 
statewide deficiency. 

There are two basic causes for 
the noted deficiencies. They are: 

1. The lack of any mechanism 
of state government by which 
minimally adequate standards for 
the construction and maintenance 
of trial court facilities could be 
established and enforced. 

2. A generally held belief by 
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county governments that they are 
unable to adequately finance the 
construction and maintenance of 
court facilities from ad valorem 
taxes. 

The committee also found that 
there is a need for establishment 
of a uniform systems approach to 
the development and maintenance 
of adequate appellate court 
facilities. 

Among the major recommen- 
dations of the committee are the 
following: 

e The State of Florida should 
have the sole authority and 
responsibility for the construction 
and maintenance of trial and of 
appellate court facilities 
throughout the state. The 
legislature should adopt an 
appropriate measure delegating 
the authority and responsibility 
for its execution to an agency of 
state government. 

e Minimum standards for trial 
and appellate court facilities 
should be adopted by general law 
and enforced by the appropriate 
state agency through rules and 
regulations promulgated for the 
purpose. 

e The legislature should 
examine the question of county 
responsibility for funding 
construction and maintenance of 
trial court facilities. 

e Chapter 553, Part V, Florida 
Statutes, “Accessibility by 
Handicapped Persons,” should be 
amended to require that 
courthouse facilities constructed 
prior to 1974 be upgraded to 
provide access and accom- 
modations for the handicapped to 
at least one courtroom and to 
restrooms. 

The report also contains a 
wealth of statistical information 
relating to the state’s court 
facilities and is truly reflective of 
a meaningful and indepth 
evaluation of a most serious 
problem in our system of justice. 

The projects which I have 
discussed are each, in their own 
way, notable examples of concern 
which the lawyers of Florida have 
for our system of justice and its 
administration. I hope that the 
work product reflected in these 
two programs will continue to be 
analyzed and implemented during 
the balance of this year and by 
subsequent Bar administrations in 
the years to come. oO 
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LETTERS 


Referral Fees 


Philip H. Blackburn is to be 
commended for his well written article 
entitled “Referral Fees: An Abuse of the 
Public Trust” and for his desire to 
improve ethical conduct. 

However the fault would seem to lie 
more in the wording of DR2-107 than 
with any wide-spread desire to be 
unethical in respect to fee division. 

DR2-107, “Division of Fees Among 
Lawyers,” is unconstitutional because it 
requires that the division be made “in 
proportion to the services performed 
and responsibility assumed by each.” It 
thereby violates the liberty to contract 
guaranteed by the due process clause of 
the 5th and 14th amendments. Allgeyer 
v. La., 165 U.S. 578 (1897). See also 
Wise, Legal Ethics, 1979 Supplement, 
Chapter 21, pp. 410-422 for a discussion 
of the unconstitutionality of DR2-107 
and 18 other provisions of the ABA 
Code. It also violates the equal 
protection clause of the 14th 
amendment in discriminating against 
lawyers. Bolling v. Sharpe, 397 U.S. 497, 
499, 500 (1954). 

The basis for discipline is the police 
power. But that power must be 
exercised under constitutional 
limitations. The means used to reach a 
proper end sought must be reasonable 
and not arbitrary. The liberty to make 
agreements cannot be arbitrarily 
limited. El Paso v. Simmons, 379 U.S. 
407, 508 (1965). 

Unless it can be shown that the 
forwarder acted solely as a “runner” 
and not as a lawyer and that the 
forwardee increased his fee to cover the 
forwarding fee and that the client has 
not been informed, there is no 
reasonable ground to exercise the 
police power in a manner which limits 


the constitutionally guaranteed liberty 
of contract. 

Until the adoption of the new Code 
by the ABA in 1969, the division of fees 
was dealt with in Canon 34, adopted in 
1937. It read “Canon 34: No division of 
fees for legal services is proper except 
with another lawyer, based upon a 
division of service or responsibility.” 
Note that it did not require a 
proportionate division of both services 
and responsibility. The ABA opinions 
under Canon 34 did not require that the 
division be proportionate. ABA Ops. 
97, 153, 204, Inf. Op. A-353. See also 
Wise, Legal Ethics, (2nd Ed. 1970) pp. 
242-254. 

The opinions cited in the Blackburn 
article are all based on DR 2-107 of the 
new Code and not on Canon 34. Canon 
34, unlike DR2-107, was a valid exercise 
of the police power because it was 


based on some sharing but not 


on proportionate sharing of work. 


The proportions of the division must 
be left to the constitutional liberty of 
contract of the lawyers involved. 


Interviewing the client to get the facts 
and then forwarding the case to a 
lawyer specially skilled in the kind of 
case should be a sufficient basis for any 
division the two lawyers agree upon, as 
long as the division is not concealed 
from the client. It is a valuable service to 
the client and is required by Canon 6 of 
the ABA Code unless a lawyer believes 
he can become competent in that field 
himself. 


The evils sought to be prevented 
could be coped with more realistically 
if the disciplinary authorities require 
that the forwarder obtain the facts from 
the client, preferably face to face, then 
forward the case to a specialist and fully 
inform the client of the terms of the 
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division of the fee. 

A constitutionally valid DR would 
be: “No division of fees is proper except 
with another lawyer who has shared the 
work or the responsibility and there has 
been a full disclosure to the client.” 
Such a DR could and should be 
enforced and would better conform to 
the real world we live in than does DR2- 
107. 

Putting the matter more simply, the 
police power is properly exercised 
when it is necessary to do so to protect 
the public. The protection of the public 
does not necessitate that fees be divided 
only on the basis of the percentage of 
work and responsibility contributed by 
each of the lawyers. Such a requirement 
is arbitrary and unreasonable and 
therefore an unconstitutional exercise 
of the police power. 


RAYMOND L. WiIsE 
North Miami 


The author of “Referral Fees: An 
Abuse of the Public Trust” speaks to the 
question of personal injury practice and 
therefore misleads the reader by the 
title he uses in the March 1980 issue of 
this publication. 

There are good referral fees, I 
suppose, and there are bad referral fees. 
Those of us who practice primarily in 
the commercial field (corporations, 
banking, franchising, real estate, 
construction, etc.) oft-times do our 
clients a service by referring certain of 
the client’s requirements to an attorney 
not associated in any way with our own 
office, but one who is a specialist in an 
area that requires such expertise. 

In almost every one of these 
situations, there is participation by each 
attorney, and assuming the total fee 
paid by the client is reasonable, I see not . 
the wrong incurred by a sharing of the 
fee with the referring attorney. It is he 
who has diagnosed the needs for the 
referral; it is he who works closely with 
the client and with the referred-to 
attorney; it is he who bears the ultimate 
responsibility to see that which is done 
properly falls within the multitudinous 
needs of his client; it is he to whom the 
client looks for supervision, advice, and 
so forth. 

Finally, referral fees are a fact of life 
in the legal profession and I am sure in 
other endeavors worthy of human 
pursuit and are not malum in se; and 
perhaps a bit of regulation might be an 
alternative to Mr. Blackburn’s ire. 


LEONARD SELKOWITZ 
Miami 
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It is indeed too bad that Philip H. 
Blackburn presented such an 
incomplete review in _ his article, 
“Referral Fees: An Abuse of the Public 
Trust” in the March 1980 Journal. 

By his citation of “Minimum Fee 
Schedules for Local Bar Associations,”! 
he puts the critical reader on notice of 
his lack of research on the subject. He 
then only partially quotes the 
applicable disciplinary rules (DR 2-106 
& DR 2-107). He ignores (or perhaps is 
completely unaware of) the opinion of 
the Supreme Court of Florida filed July 
14, 1977, amending the disciplinary rules 
on the precise subject about which he 
writes. He cites no opinion of the 
Professional Ethics Committee issued 
after the date of the 1977 amendments. 

He claims that his research indicates 
that the first referral fee was paid by 
some “turn of the century lawyer” who 
realized how profitable “automobile 
accidents could be.” One wonders how 
this “turn of the century lawyer” made 
much of a profit on automobile 
accidents occurring in the year 1900. A 
quick review of the Florida Digest 
seems to confirm that the earliest 
reported decision involving an 
automobile personal injury claim was in 
1912.2 with very few additional 
opinions appearing to be authored 
before the late 1930's. 

What important facts and court 
decisions have been ignored? 

During the term of Reece Smith as 
president of The Florida Bar, a Florida 
Bar committee was appointed to 
review the entire subject of contingent 
fees and referral fees. After lengthy 
debate, the Board of Governors of The 
Florida Bar recommended adoption of 
disciplinary rules by the Supreme Court 
of Florida limiting the percentages 
which might be recovered on 
contingent fees in personal injury 
matters. 

The proposal also addressed the 
subject of referral fees. The Supreme 
Court unanimously rejected the Bar’s 
proposal to place a limit on the 
percentage which might be charged in 
the contingent fee contract. The court 
did, however, amend the disciplinary 
rules on sharing of fees. A review of the 
record in the case will reflect that the 
origin of the proposed amendments 
regarding the sharing of fees is in a 
proposal adopted by a voluntary bar 
association of the City of Chicago. 

The logic behind the 1977 
amendments is simple. The sharing of 
fees between attorneys or law firms for 
the prosecution of the personal injury 
matter was equated with the sharing of 


fees in the ordinary law portnership. 
The individual client for any ‘irm of any 
size may have contact only with one or 
two of the attorneys within the firm. 
The client never knows the details of 
the arrangement for the sharing of the 
fee. The fact is that some senior 
partners will receive substantially more 
of his fee for doing nothing or for 
“bringing the case in” than some of the 
younger associates will receive for a 
large amount of the actual work 
accomplished by them. All of the 
attorneys in the firm, from senior 
partner to newest associate, are 
available to work on the file, to consult 
with the client and to be financially 
responsible in the event the legal work 
accomplished for the client falls below 
the standard of due care. The “sharing 
of fees” involved is not detrimental to 
the client (only to the associate). 

The 1977 amendments to the rules are 
set out in DR 2-106(E). 

While it is true that fees may be 
shared only in proportion to the services 
performed “and responsibility 
assumed” by the involved attorneys,’ 
the amendments to the disciplinary 
rules make it clear that assumption of 
personal liability and actual availability 
for consultation involves significant 
assumption of responsibility justifying 
the sharing of fees in personal injury 
matters handled upon a contingent fee 
basis. Requiring that fees be shared 
upon some time clock computation for 
services rendered is as unrealistic in a 
personal injury matter handled upon a 
contingent fee basis as it would be to 
require that partners and associates 
share fees based upon the amount of 
time that each have spent representing 
any particular individual client for the 
firm. 

In its opinion amending the Code of 
Professional Responsibility, the 
Supreme Court recognized that one 
basis for justifying the sharing of fees 


was “... because it was thought that the 
public was better served in the long run 
by being placed in the hands of 
competent personal injury trial counsel 
so that the merits of their claims could 
be best presented.” The court noted 
that “ . . . more often than not, the 
referring attorney is the ‘family lawyer’ 
and can perform a meaningful 
function .” by making himself 
available for consultation with the 
client. It appears clear, therefore, that 
the division of fees between attorneys is 
not unlawful if the provisions of the 
disciplinary rules are strictly adhered 
to. 

It is too simplistic to say that since 
personal injury trial counsel are willing 
to pay a referral fee of thirty-three and 
one-third percent that they would be 
willing to accept the same case for two- 
thirds of the standard fee .. . . 

The economics of the personal injury 
practice of law under the contingent fee 
system cannot be so simply expressed 
as Mr. Blackburn attempts. It is for that 
reason that the enlightened conscience 
of our Supreme Court dictated an 
amendment to our rules of professional 
responsibility to accommodate the 
realities of the referral practice in 
personal injury contingent fee matters. 

The contingent fee system, like any 
fee system, can be abused. It is abused 
by attorneys who insist on large 
percentage contingencies in absolute 
cases where no contingency exists. The 
referral fee system can likewise be 
abused .... 


WAGNER 
Tampa 


'“Minimum Fee Schedules” have long 
been considered illegal under federal law. 

2 Goldring v. White, 58 So. 367, 63 Fla. 162 
(Fla. 1912). 

3 DR 2-107(A). 


unpopular points of view. 


The Florida Bar Journal Editorial Policy 


It is the editorial policy of The Florida Bar Journal and Florida Bar 
News to publish articles, news and other information which may help 
advance the education, competence, ethical practice and public 
responsibility of Florida lawyers and increase their awareness of the 
official and informal activities of their profession. Articles of 
publishable quality and scholarship that meet these criteria may be 
published even though they may involve controversial subjects or 
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What Does Matter? 


By John W. Van Doren 


Jurisprudence is a frightening word conjuring up 
thoughts of philosophy and other esoteric endeavors 
which most practicing lawyers feel are irrelevant. But all 
practitioners and judges employ “jurisprudence” whether 
they like it or not. 

Professor Ronald Dworkin is perhaps the most 
discussed contemporary writer of legal philosophy. He 
has rekindled the idea of the practicality of legal 
philosophy by asking some disturbing questions. He asks, 
are judges deciding cases on preexisting rights of the 
parties? If not, if judges in fact have a large area of 
discretion, are they not making law “ex post facto”? 
Dworkin suggests that this is a very practical question.' 

Yet another biting conflict in determining the 
appropriate judicial role is whether courts should adopt 
community judgments on morality or lead the community 
to new and better ones. Judges must and do struggle with 
the question posed by natural law: If precedent is strong in 
one direction, but that result is morally wrong, what is the 
judge’s proper role? Much uneasiness in contemporary 
jurisprudence relates to reconciling our highly 
discretionary model of judicial decision making with 
preconceptions of the appropriate role of judges in a 
democracy. Related is the enormous discretion exercised 
by the trial judge, by “finding of fact” and the ability to all 
but foreclose legal issues by so doing.? And lawyers, in the 
business of predicting what decision makers will do, must 
and do address themselves to what is going on in the 
judicial process. 
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The purpose, then, of this article is to set forth four basic 
schools of jurisprudence and to show that advocates 
intuitively borrow from each school in serving their 
clients. The schools discussed are legal positivism, 
sociological jurisprudence, natural law and legal realism. 
Opinions written by four imaginary justices will be used 
to illustrate the four schools discussed. 


The Four Schools 


John Austin is a major contributor to positivism, a very 
popular approach to law, with his definition of law as the 
“command of the s :vereign.” Positivism takes as its focus, 
rules laid down by the legislature, judges and executive.* 
As later developed by Professor H. L. A. Hart,‘ positivism 
stands for the idea that law is best described as a set of 
rules,> just as chess is. True, there are grey areas where the 
application of rules is uncertain, but that is the exception. 


@ Legal positivists may point to the rules which officials in 
fact use as law, which need not necessarily involve a 
relation to morality. This is what lawyers do when they try 
to convince the decision maker that preexisting rules 
contol because of the weight of authority. Judicial 
opinions are most often written in this way: the facts fit 
into well defined previously existing rules. Alternative 
rules suggested by opposing counsel are distinguished as 
applicable, if at all, to facts not before the court. This 
approach can generate a lot of twisting, squirming and 
smoke screens to mask the process of change.® 
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@ Sociological jurisprudence is most often identified with 
Dean Roscoe Pound of Harvard.’ The approach here is to 
explain law in terms of social, political or economic 
interests that law protects. This is in part a policy 
approach. The judge is asked to look to the effect on 
society of a particular interpretation of rules, rather thana 
supposed deduction from preexisting legal rules. A 
practicing lawyer using the Brandeis brief would be using 
this approach. The Brandeis brief uses social facts, such 
as, for example, facts and figures on slum housing, to 
support a requested change of landlord tenant law 
concerning implication of a warranty of habitability. 


@ Natural law has traditionally stressed the moral element 
in law. Natural law type arguments are based on 
fundamental fairness, justice and equity. The natural law 
approach stresses the fusion of unity of law and morals. In 
this way, positivism and natural law clash. A natural law 
approach might argue that a rule should not be applied if 
it is unfair. Such maxims as, “Where there is a wrong, there 
is a remedy” smack of the natural law direction. Perhaps 
the concept of situations which shock the court’s 
conscience falls into this category. Natural law provides 
the notion that there is another dimension to law: rules 
must be applied if just and fair, and not necessarily 
because they are presently being used by officials as the 
weight of authority. 


@ Legal realism arose in the 1920’s and 1930’s and was 
developed by a number of writers such as Kar] Llewellyn? 
and Jerome Frank.'® Legal realism attacked positivism by 
pointing out that the picture of the legal system as a set of 
rules was basically wrong. There were too many rules and 
rather than solving controversies, they create them. Rules, 
said the realists, tend to travel in pairs. For example, the 
statute of frauds requires a writing; however, the statute 
should not be applied when it would work as a sword and 
not a shield. And again, the corporate veil may be pierced 
but only where injustice would result from failing to do so. 
Those “rules” carry their negation with them. 

The realists basically viewed the legal process as the 
prediction of a court response!! rather than a set of rules 
applied evenly. The realists stress that the practicing 
lawyer soon learns: rules can be manipulated to achieve 
particular results. Realists direct us to observe how 
particular decision makers treat various rules and 
according to what conscious or subconscious 
preconceptions. 


Four Schools in Four Opinions 


The process of decision making is dimly understood, 
but understanding it would be exceedingly practical. 
Predicting court decisions is the lawyer’s business. In what 
follows, we try to offer four different approaches 
illustrated by judicial opinions representing the approach 
of the designated school. 

The facts are as follows: Caroline created a 
testamentary trust: income to A for life and then, if any 
child or children of A reach 25, to pay corpus to such child 
or children.!2 A is living on the date the trust is effective, 
and had three living daughters. If the gift over to A’s 
children violates the Rule Against Perpetuities, the 
property will pass by intestacy to very deserving 
paraplegic intestate heirs of Caroline. 
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Positivism 


1. Justice Positivism, Majority 
Opinion by Dogooder, C. J. 


Gray’s classic 
statement of the 
Rule Against Perpetuities 
is that no interest is valid unless 
it must vest if at all, not later than 
21 years after some life in being at 

the creation of the interest. We are 

not here concerned with the origin 
of the great Rule, nor recent trends. 
Our task is simply to place the rule 
beside the devise in question and see 
if it falls within the Rule or not. 
Under the Rule, 
the classification of the interest of the 
children of A would be a contin- 
gent remainder. Consequently, if the 
contingent remainder does not vest within a 
life in being plus 21 years, the interest is void. 
Counsel for A’s children points out that a gift “to A for life, 
then the children of A, but if all of A’s children die under 
25, to B,” creates a vested remainder subject to divestment 
valid under the Rule. We respect counsel’s ingenuity but it 
has been long settled that where the clause is precedent in 
form, and the clause is separated by commas from the 
donee, form controls substance.'? It has been said 
somewhat derisively that this is all a matter of words. Our 
considered reply is that all of property and the law is a 
matter of words!!4 

Counsel for the children cites precedents where 
arguably substance has controlled form. These are not 
relevant here, or must be “confined to their peculiar 
facts.” Counsel’s argument that contingen remainders and 
vested remainders subject to divestment are functional 
equivalents which ought to be assimilated mistakes our 
role. For one, we deal with the law as it is, not the law asit 
ought to be. The latter, if anyone’s function, is the 
legislature’s province. We have been advised not to 
legislate and deem it fundamental to democracy in a 
civilized world that we confine our energies to finding the 
law and not to creating it. 

It is true that a court in Wonderland gave what appears 
at first blush to be contrary interpretation. There the 
devise was different in that there was no comma at all in 
the entire devise. To argue that the intention of the testator 
has nothing to do with punctuation is a kind of legal 
sophistry best explored in jurisprudence courses. We are 
practical men and specifically decline to go off on that 
tangent. 

On rehearing, counsel called our attention to the new 
“wait and see” and “cy pres” saving statutes. We decline to 
apply those provisions retroactively. Counsel for the heirs 
also makes a valid point: How long must we wait and 
indeed what would we see? 

We have found the law, applied it and our task is done. 
We have done a good job and we are very proud of 
ourselves. If you do not like our opinion, don’t blame us. 
Go to the legislature or to Russia! 
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Sociological Jurisprudence 


2. Justice Sociological 


I dissent. (I love to dissent). Good heavens, have the 
lessons of the 1920’s and 1930’s been totally lost? I had 
thought that the word (or comma) asa sovereign talisman 
passed when Justice Cardozo pointed out — or was it 
Holmes, no matter — that the law was no longer subject to 
sovereign talispersons. 


Functional approach, functional approach, 
functional approach. How many times do 
I have to say this in order to penetrate 

my colleagues’ minds? The slot 

machine, mechanistic jurisprud- 

ence of the 19th century has 

been totally discredited. 

The world is going to 

hell and we are here 

disputing commas. 


What on earth is the 

function of this rule 

and how does it 

apply to this testator 

and heirs? Let’s note 

the first thing this Rule does in this 

case. It means that if this devise is voided no 

women will take. You have to blind yourself to the 

outside world if you do not see that women are on the 
march. I for one see the handwriting on the wall. 


Moreover, scientific studies indicate that women do not 
like the position of subservience in our society. Other 
studies indicate, of course, as counsel’s Brandeis brief 
points out, that women do in fact like to have doors 
opened for them. (That Justice Dogooder, author of the 
positivist opinion, never once decided a case for a woman, 
and his continued refusal to see women in a minority 
status like blacks is better left to my realist brother whose 
views I neither accept nor reject.) 


In a more serious vein, the original purpose of this Rule 
was to further the alienation of property. With the advent 
of the trust, that rationale makes not the slightest bit of 
sense, since the trustee can sell this property anytime he 

-wants to. Still there are other reasons: a reasonable 
balance between deadhand control and control by the 
living, and some others too numerous and complicated to 
mention. 

I'm all for a reasonable balance — but what is 
reasonable? I am aware that my natural law brothers will 
pursue this point and say they know. More power to them. 
I for one, do not. 

Therefore, my next task is to clarify the interests 
involved. Well, we have the interest that the testator’s 
intent be carried out, except when it contravenes public 
policy. We have the interest of the taxing authorities 
because these devices are mainly used for generation- 
skipping trusts to avoid estate taxes. We have the interests 
of the lawyers who may be cited for malpractice. 

I choose none of these per se as controlling. I prefer to 
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rest my decision on the broadest grounds conceivable (I 
always like to do this): private property. Yes, I said private 
property. It’s what makes us different from the, well, let’s 
say, our Russian and Chinese friends. The rule of law, 
indeed ordered liberty as we know it in the civilized 
world, depends on the perpetuation of our property 
system. 
Judgment for female legatees. 


Legal Realism 


3. Justice Realist 


I dissent. It is regrettable that my brothers have not 
chosen to be realistic. I will not waste good ink on the 
proposition that this case doesn’t turn on a comma. 

First, I'd better tell you a little about myself. I came up 
the hard way: scholarships, hard work, the whole Horatio 
Alger bit. Nobody ever gave me anything. Get the 
picture? 

O.K. First, ’'m not sure how much of this I should tell 
you. Step me if you can’t take it. First, there is obviously 
one pair of competing propositions which could control 
here: (1) vested remainder subject to divestment and 
contingent remainder; and (2) intent of the testator except 
as controlled by the public policy of the Rule. Whose 
public policy? Do you read me? 


We pick one of those, 

when the other is possible. 

Why? And look at that 

majority positivist opinion! 

You would have thought 

counsel was out of his head to 

bring this case up to us. Why 

all this myth of inevitability of the 
result? I'll tell you. It’s a hoax. Be 

cause if you really knew why we 
decided the case the way we do, you 
would lose respect for the law. See, 

the law is administered by people. A 
government of laws? Not on your life: 
a government of men who say what the 
law means according to their own social, 
economic and political views 


Quite frankly, I knew how I was going 

to decide this case from the outset. I had a hunch. 

I think my hunches are better than a lot of medieval 
mumbo jumbo, and so-called legal reasoning. Personally, 
I have my hunch, then I go to the positive law to justify it. 


And I want to insert just a word about Dogooder, C. J. 
He hates women. There is no way in the world the female 
children could win with him there. And to think, if this 
case had come up three days before, he would not have 
been on the court to make the new majority. Zounds! 

Judgment for the female legatees. 


(Continued on next page) 
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Natural Law 


4. Justice Natural Law 


We concur in result only. We are 
somewhat surprised at the lack of 
moral sensitivity both of the majority 
and the realists. We know, however, 
that their opinions are mere win- 
dow dressing to hide the real 
reality — their value judgments. 
Yes, we do know what is reasonable. 
We have specialized in fairness, 
reasonableness and quite frankly, 
justice, long before there were 
nations, states, positivists or so- 
called realists. Even if we do not 
know exactly, we are sure that the 
law is evolving toward the just. Law 
is at least in motion, and the positivist 
static concept is about as relevant as 
one celluloid frame of a motion picture. 


That the positive law cannot be judged by itself, I 
would have thought self-evident. Some outside standard 
must be involved to judge whether rules are proper. The 
conception of the judge as a mere high grade law clerk 
denies even the semantic “judgment” implied in the word 
judge. 

And be sure of this. If we do not know what is fair, 
reasonable, due process and so on, there will be others 
who are not so shy. Politicians, legislators, religionists, 
secular prophets and worse will be happy to fill the 
breach. In this particular case, there is a notorious lacuna. 
On the level of positive law, there is no way to tell a vested 
remainder subject to be divested from a contingent 
remainder. The euphemism of “construction” hides the 
fact that we today prefer certain values over others. 


Our view is this. The separation of the is and the ought is 
not possible, and if it were, it is undesirable. The law here 
— the famed Rule Against Perpetuities — gives us a 
general guideline at best. We come to this. Private 
property is an important but ambiguous concept. 
Fundamental to the human condition is the need for some 
property to ensure a zone of privacy in which the rights of 
citizens can be exercised. Property is power. Thus, the 
right to acquire property is an important value along with 
the right to possess it. 


Inheritance causes excessive property to pass to persons 
who did not work to acquire it.'5 They are therefore 
inclined to be less productive than if they had to work for 
their livelihood. Application of the Rule will cause the 
property to pass outright to the intestate heirs free of trust. 
This will discourage tying up property and accumulation. 
It is not impossible that the property will be dissipated. 
Such an interpretation will also tend to curtail the 
relatively free tax ride of generation-skipping transfers. If 
it ends up in the estate of the intestate heirs, it will be 
subject to estate tax. 


For these reasons, I would apply the Rule and give 
judgment to the intestate heirs. 
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What Does Jurisprudence Matter to the Practitioner? 


Asking if jurisprudence matters involves a very 
practical question of where we spend our energies. As 
advocates, we may sometime wonder if we should spend 
more time interviewing a witness, researching the law, or 
socializing with decision makers? Lawyers spend a lot of 
time as positivists writing legal positivist memoranda. 
They play the game’ But lawyers in practice learn quickly 
that aspects of all the jurisprudential schools are at work. 
They do find out that judges decide cases on bases other 
than one preexisting rule applicable to facts. Lawyers 
might also be initially puzzled by the ability of the trial 
judges to foreclose legal issues by “findings of fact.” 
Lawyers learn judges occasionally have idiosyncracies 
and jurors make prejudgments. 

Lawyers, a pragmatic bunch, rally in the tace of these 
hard facts. Legal realists for the moment, they rely on their 
instincts to choose a particular forum, state or federal, 
change or carefully pick venue, or jockey for a particular 
decision maker. Lawyers also focus on the habits of 
particular decision makers in handling rules in general, 
and particular kinds of rules. Natural lawyers yesterday, if 
rules are against them, they argue fairness or morality. 
They reflect on the morality of society and the decision 
maker. Positivists today, they argue that the “weight of 
authority” must be followed or the republic will fall. 

Sociological jurispruds tomorrow, they bring out the 
effect on society of a right of privacy, or declaring a 
criminal law unconstitutional. They ask, what are the 
reasons for this law, particularly if originally court-made, 
and do the reasons have anything to do with 1980? After 
all, they say, isn’t the goal of law to maximize the values of 
society by creative choice among competing alternatives, 
such as, for example, free press and fair trial? 

So, like the person who has been speaking prose all his 
life and didn’t know it, we have been practicing 
jurisprudence intuitively whether we know it or not. o 


' See Dworkin, The Model of Rules, 35 U. or Cut. L. Rev. 14, 31 (1967). 
He has collected in Dworkin, Takinc Ricuts Serious.y (1977). 

2 For an excellent exposition of the vagaries of “fact finding” and the 
unsatisfactory justifications of the current process, see Chazo, 
Determinancy and Deliberation: An Inquiry Concerning Forensic 
Epistomology, 7 Fa. St. U. L. Rev. 237 (1979) (Chazo is purportedly a 
pen name for a Florida State Law School professor not the author of this 
piece). 

3 See, 1 Pounp, JURISPRUDENCE, 74, 77 (1959). 

4 Hart, Concept oF Law (1961). 

5 But see, id. at 253, where Hart denies that positivism is properly 
described as a closed system where decisions are deduced from 
predetermined legal rules by logical means alone. 

6 See, e.g. Avila South Condominium Ass'n. Inc. v. Kappa Corp., 347 
So.2d 599, 605-07 (1977) (compare the majority opinion on fiduciary 
liability with Justice England’s more candid approach in partial dissent). 

7 See I Pounp, JURISPRUDENCE 298-358 (1959). 

* A very readable approach to natural law is FULLER, ANATOMY OF LAW 
(1968). 

® See, e.g., Llewellyn, Some Realism about Realism — Responding to 
Dean Pound, 44 Harv. L. Rev. 1222 (1931). 

10 See FRANK, LAW AND THE MopERN MiInp (1936). 

'! See Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 458 (1897). 

'2 Inspired but not directly quoted from Second National Bank of New 
Haven v. Harris T. & S. Bank, 29 Conn. Sup. 275, 283 A.2d 226 (1971). 

'3 See id. at 230 for similar distinctions. 

'4 See id. at 229-30. Unless we treat such formal distinctions as real, the 
law of property will “melt away.” 

'5 See generally, Van Doren, Redistributing Wealth by Curtailing 
Inheritance: The Community Interest in the Rule Against Perpetuities 
and the Estate Tax, 3 Fua. St. U. L. Rev. 33 (1975). 
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PROBATE FORMS 


Developed by the Real Property, Probate and Trust Law 


Section for Sale by The Florida Bar 


PRICES 


$10.00 Minimum Order 
$ .50 for 10 copies of any one form. 
$32.50 for 10 copies of all forms. 


Add $1.00 for all shipments out of the State of Florida 


NOTE: There is a 10-copy minimum of any one form. 


The Florida Bar 


Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $ _____ (Includes 4% sales tax/$1.00 for 
shipment of State of Florida). 


Please send the Probate Forms checked below. 


| 
| 
| 
| 
t 
| 
Name 
All orders add 4% sales tax. 
Street Address 
Specify Number of Sets (10 coples per set) 
ity State Zip 
: General Probate Forms Forms for Family Administration . _P-36+ Proof of Service of Notice of 
; No. of Sets (10 copies per sets) No. of Sets (10 copies per set) han een 
nvento' 
1+ Petition to Open Safe —P-18 Petition for Family Adminis- _ P-38t Pethioner for Allocation of 
ry Deposit Box tration Testate Spouse's Share — Intestate 
2t Order to Open Safe Deposit -P-19 Petition for Family Adminis- Estate 
Box tration Intestate _P-3 Order Allocating Spouse's 
: -P- 3t Notice to Creditors (Not for —P-20 Order of Family " Share vs 
' Formal Administration) Administration _P-40 Petition to Set Aside 
4t Caveat—Creditor Exempt Property 
-P-5 or Devisee Forms for Formal Administration _P-41 Order Setting Aside Exempt 
o-oo No. of Sets (10 coples per set) Property 
g  -P-7 Formal Notice by Mail _P-42+ Petition for Family 
P- 8* of Formal Notice by _ P-21+ Petition for Administration - Allowance 
ai ; Testate—Florida Resident —P-43+ Order Authorizing Family 
Formal Notice by _P-22 Petition for Administration - Allowance 
i . _ Publication Intestate—Florida Resident _P-44+ Petition to Set Aside 
_P-10 (Noform) _P-23 Petition for Administration - Homestead Real Property 
—P-11 Notice of Hearing Testate—Nonresident _P-45+ Order Setting Aside 
§ —P-12t Waiver of Priority, Consent _P-24 Petition for Administration - Homestead Real Estate 
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Mineral Ownership Beneath 
Florida’s Public Roads 


By David H. Simmons 


Who owns the subsurface rights 
of public rights of way in Florida? 
This is a question that real property 
attorneys in Florida face when a 
client’s property abuts a public 
road. Often the question has been 
ignored, both in conveyancing and 
in rendering a title opinion. 

When an attorney drafts a deed 
for his client, he should be 
concerned whether the property 
involved abuts a public road. If it 


does, the deed should clearly show 
whether the land beneath the right 
of way is sought to be conveyed. If 
the attorney is rendering a title 
opinion, for his own protection as 
well as his client’s protection, he 
should confront the question of 
ownership under the right of way. 
If not, he may subject himself later 
to the embarrassment of an angry 
client who did not know he was 
giving up possibly very valuable 


mineral rights. It happens regarding 
oil and other mineral property — 
and the stakes are often high. 

The general rule is that in 
obtaining property for use as a 
highway, the public acquires 
merely an easement of passage in 
the absence of: (1) a statute 
providing for acquisition of the fee; 
or (2) a deed from the owner 
expressly conveying the fee.! 
Therefore, if in a chain of title there 
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were conveyances by deed to the 
public authority stating that a “right 
of way” or an “easement” was 
granted, the public could not 
acquire the fee by the deeds. 
Possibly, however, even a 
purported conveyance of a fee 
simple estate may not convey the 
minerals to the public authority. 
The Jay Oil Field in Northwest 
Florida has produced litigation on 
this question. Thomas v. Santa Rosa 
County, Case No. 73-C-51, arose 
out of the county’s claim to the 
minerals beneath a road right of 
way. The right of way deeds to the 
county were quitclaim deeds, 
without consideration. Plaintiff 
Thomas asserted that: (1) the 
county had no authority to hold 
minerals for investment; and (2) a 
conveyance by quitclaim deed to 
the county in which there was no 
consideration or intent to convey 
the minerals did not convey the 
minerals to the county.2 The 
plaintiff prevailed in that lawsuit. 


Florida’s Presumed 
Dedication Statute 


Florida has a statute that may 
provide for acquisition of the fee 
simple beneath public roads, thus 
modifying the general rule that the 
public acquires only an easement 
by dedication. The original Florida 
statute dealing with presumed 
dedication of roads to the public, 
and_ substantially unchanged to 
present day, was enacted in 1935. It 
stated that: 


Whenever any road or portion thereof 
heretofore constructed by any of the several 
counties of this State or by the State Road 
Department of Florida, shall have been 
maintained, kept in repair or worked 
continuously and uninterruptedly for a 
period of four years by any such county or 
by said Department, or by either or both, 
such roads shall be deemed to be dedicated 
to the public to the extent in width which has 
been actually maintained, kept in repair and 
worked for the period aforesaid, whether 
the same has ever been formally established 
as a public highway or not, and such 
dedication shall be conclusively presumed to 
vest in the particular county in which the 
road is located or situated, if it be a county 
highway, or in the State Road Department of 
Florida, if it be a State Road, all right, title, 
eastment [sic] and appurtenances therein 
and thereto to the extent in width that has 
been maintained, kept in repair and worked 
as aforesaid, whether there be any record of 


VOLUME 54, NUMBER 5, MAY 1980 


conveyance, dedication or appropriation to 
the public use or not; provided, however, 
that any person, firm or corporation having 
or claiming any interest in and to any of the 
property affected by this Act shall have and 
is hereby allowed a period of one year from 
the date of the final passage hereof to file a 
claim with the particular governing authority 
assuming jurisdiction over such property, for 
any damages which might have accrued to 
such person, firm or corporation by virtue of 
the occupancy of such property by such 
particular governing authority.? 


The Act further defined the term 
“road” as including the: 


Roadbed, right of way and all culverts, 
drains, sluices, ditches, waterways, 
embankments, slopes, retaining walls, 
bridges, tunnels and viaducts necessary for 
the maintenace of travel, dispatch of freight 
and communication between individuals 
and communities. 


The Act was subsequently 
amended in 1947 to state: 


Whenever any road or portion thereof 
heretofore constructed by any of the several 
counties of this state or by the State Road 
Department of Florida, shall have been 
maintained, kept in repair or worked 
continuously and uninterruptedly for a 
period of four years and by any such county 
or by said Department, or by either or both, 
such road shall be deemed to be dedicated to 
the public to the extent in width which has 
been actually maintained, kept in repair and 
worked for the period aforesaid, whether 
the same has ever been formally established 
as a public highway or not, and such 
dedication shall be conclusively presumed to 
vest in the particular county in which the 
road is located or situated, if it be a county 
highway, or in the State Road Department of 
Florida, if it be a state road, all right, title, 
easements and appurtenances therein and 
thereto being the fee simple title to the extent 
in width that has been maintained, kept in 
repair and worked as aforesaid, whether 
there be any record of conveyance, 
dedication or appropriation to the public use 
or not.5 


In 1955, when the Highway Code 
was enacted, the words “fee 
simple” were deleted from the Act, 
possibly as a result of Koch v. 
Pinellas County,’ which intimated 
that the statute would be 
unconstitutional if it were 
construed as giving the state the fee 
simple (including mineral rights) 
beneath the right of way. 

The repeal of a statute, such as 
the pre-1955 Highway Code with its 
“fee-simple” language, does not 
undo or set aside consquences of its 
operation while in force unless so 
directed by express language or 
necessary implication.’ Yet, to give 


the repeal of the “fee simple” 
language retrospective effect and 
divest a public authority of 
property would not violate due 
process.’ Thus, the legislature in 
1955 may have realized the 
unfairness (or unconstitutionality) 
of having the “fee simple” language 
in the statute and repealed it. By 
necessary implication, then, the 
legislature may have intended that 
the rights (a fee simple) acquired by 
the public authorities would be 
released to abutting landowners. 
This argument is premised on the 
assumption that the pre-1947 and 
post-1955 statutes, which do not 
have the express “fee simple” 
language, do not necessarily vest a 
fee simple in the public authority. 

In 1975, apparently because it 
was construed by the courts to bea 
statute of limitations, the Act was 
transferred to the statute of 
limitations chapter of the Florida 
Statutes. In its present form, the 
statute states that: 


When a road constructed by a county, a 
municipality, or the Division of Road 
Operations, has been maintained or repaired 
continuously and uninterruptedly for four 
years by the county, municipality, or 
Division of Road Operations, jointly or 
severally, the road shall be deemed to be 
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“Execution of Oil and Gas Leases,” The 
Florida Bar Journal, February 1979. 
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dedicated to the public to the extent in width 
that has been actually maintained for the 
prescribed period, whether the road has 
been formally established as a public 
highway or not. The dedication shall vest all 
right, title, easement, and appurtenances in 
and to the road in: 


(a) The county, if it is a county road; 


(b) The municipality, if it is a municipal 
street or road; or 

(c) The state, if it is a road in the state 
highway system or state park road system, 
whether there is a record of a conveyance, 
dedication, or appropriation to the public 
use or not.® 


Thus, if the statute applies to any 
given situation, the quantum of 
interest retained by an abutting 
landowner will depend upon 
whether the language “all right, 
title, easements and appurten- 
ances” is given substantive effect by 
the courts. 


Quantum of Interest Acquired 
by §95.361 


F.S. 95.361 can be construed as 
having either substantive or merely 
procedural effect. If it is 
substantive, then it actually creates 
rights and obligations, and is not 
really merely a statute of repose. (A 
true statute of limitations merely 
bars an action.) If it is procedural 
only, then it does not create any 
rights but only defines the time 
period within which some cause of 
action must be brought. Florida 
courts have consistently held 
§95.361 to be a procedural statute of 
limitations; but in the same breath, 
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they have given it some substantive 
force and effect.!° 

e The Florida Highway Code. 
Whether or not it is given 
substantive or merely procedural 
effect, the phrase “all right, title, 
etc.” in §95.361 is qualified by 
portions of the Highway Code, F.S. 
Chapter 334, et seq. Both the term 
“road” and the phrase “right of 
way’ serve to limit $95.361. 

The definition of the word “road” 
in the Highway Code serves as a 
limitation upon the quantum of 
“title” or “right” that may be 
obtained by the public authority 
when there is a presumed 
dedication. In the Highway Code, 
the term “road” is defined as 
follows: 

The term shall be construed to include 
streets, sidewalks, alleys, highways, and 
other ways open to travel by the public, 
including the roadbed, right of way, and all 
culverts, drains, sluices, ditches, water 
storage areas, waterways, embankments, 
slopes, retaining walls, bridges, tunnels and 
viaducts necessary for the maintenance of 
travel and all ferries used in connection 
therewith." 

Thus, under one construction of this 
definition, “necessary” limits the 
words “rights of way” (and not only 
the word “viaduct”) and, therefore, 
a road is limited to that quantum of 
interest that is “necessary” for the 
maintenance of travel. It seems that 
only an easement is necessary for 
public travel, i.e., the fee simple is 
not necessary for maintenance of 
travel on most roads. 

The definition of the phrase 
“right of way” also serves to limit 
the quantum of interest that may be 
acquired under §95.361.!2 A right of 
way is that “land in which the state, 
the Department, a county or a 
municipality owns the fee or has an 
eastment devoted to or required for 
the use as a public road.”!° Thus, a 
road, which includes a right of way, 
may be owned by a _ public 
authority in fee or by easement. But 
the road must be “devoted to or 
required for” the use as a public 
road. Further, as stated in F.S. 
§334.03(9) the right of way must be 
“necessary” for the maintenance of 
travel.'4 Possibly, then, a public 
authority may never acquire 
absolute fee simple title to a road. 

By virtue of these definitions, in 
Florida, the public authority holds 
the property by an easement, in 
trust for road use, or acquires a fee 
simple determinable.'5 Thus, even 
if a fee simple is acquired by the 


public authority (dedicatee) 
pursuant to the statute, probably at 
most a fee simple determinable 
estate will be acquired. If the state 
or county seeks to use the roads’ 
underlying oil and gas, then the fee 
may revert back to the abutting 
landowner because of Florida’s 
statutory provisions defining roads 
and rights of way. Under the 
rationale of Belgum v. Kimball,'® a 
Nebraska case, however, the fee 
will revert to the abutting 
landowner only if the public 
authority does not use the oil and 
gas extracted for a public purpose 
(not merely a road purpose). 

e Substantive Effect of §95.361. 
The Florida cases that have 
construed §95.361 seem to give 
some substantive effect to the 
statute, but are unclear as to 
whether it vests a fee simple or 
merely an easement in the public 
authority-dedicatee. The cases 
have taken divergent attitudes 
toward the provision. 

Two cases have specifically 
analyzed the language of the 
definitions of the terms “right of 
way’ and “roads” so as to determine 
whether a fee simple or merely an 
easement was acquired by the 
public authority.'7 In Koch v. 
Pinellas County, the court recited 
the statutory definition of the term 
“road,” and held that the manifest 
purpose of the legislature was to 
confirm title in the public authority 
and to set at rest forever all claims 
adverse to the county to such 
portions of the land in the right of 
way as are used for highway 
purposes as defined in the Act — 
and none other.'§ 

Possibly only an easement is 
acquired. Without analysis, the 
court in Lovey v. Escambia County 
explicitly held that “the estate or 
title presumed to have been 
dedicated is that of an easement in 
the road right of way.”!® 

A 1974 Attorney General’s 
opinion, however, states that the 
quantum of interest vested in the 
public authority must be 
determined by a court in 
appropriate adversary proceedings 
initiated for that purpose.2° The 
opinion states that $95.361 vests in 
the public authority not only an 
easement, but all “right” and “title” 
as well.2! On the basis of such 
language, the authority of the 
public authority with respect to a 
particular road can only be 
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decided by a 

Some Florida cases support the 
view that a fee simple may be 
acquired. Several of these cases 
vaguely refer to “title” to the land or 
right of way vesting in the govern- 
mental authority.*? But, in Madden 
v. Florida Telephone Co., 362 So.2d 
475 (Fla. App. 1978), the court 
expressly held that the govern- 
mental entity acquires the fee 
simple by virtue of §95.361. The 
court further held that the statute is 
not a condemnation statute. 

e Procedural Effect of §95.361. 
Section 95.361 is clearly also 
procedural in nature because of its 
four-year period in which the 
abutting landowner must bring his 


If the attorney is 
rendering a title opinion 
he should confront the 
question of ownership 
under the right of way. 


action to recover compensation. It 
has been consistently construed by 
the Florida courts as being a statute 
of repose, ie., a statute of 
limitations.*4 As noted, the statute 
was previously §337.31(1), but was 
transferred to the statute of 
limitation section as §95.361. 
Analyzing this statute as procedural 
in nature only results in the 
language “all right, title, easements 
and appurtenances” being given 
declaratory effect rather than 
substantive effect. This would 
mean that the cause of action that is 
sued upon would determine the 
estate or interest that has been 
acquired by the public authority. If 
§95.361 (or its predecessors) is 
procedural only, then the abutting 
landowners had four years in which 
to bring some cause of action to 
recover for the property taken from 
them. 

The substantive cause of action to 
which §95.361 is a statute of 
limitations is apparently inverse 
condemnation.”6 


Inverse condemnation has been defined as 
the popular description of a cause of action 
against a governmental defendant to recover 
the value of property which has been taken 
in fact by the governmental defendant, even 
though no formal exercise of the power of 
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eminent domain had been attempted by the 
taking agency.” 

The aggrieved property owner 
whose real or personal property has 
been destroyed by unwarranted 
governmental action may _ thus 
institute a proceeding to compel the 
governmental body to exercise its 
power of eminent domain and 
award just compensation to the 
owner.”® Thus, when the original 
presumed dedication statute was 
enacted, all relevant abutting 
landowners had a cause of action of 
inverse condemnation against the 
public authority who maintained 
the roads in question. The statute 
granted the abutting landowners a 
four-year period in which to bring 
suit. 

In some instances the abutting 
landowners subjected to inverse 
condemnation by the public 
authority could have elected other 
remedies (eé.g., trespass or 
ejectment) but the title acquired by 
prescription is an easement only. 
Also, in any event, §95.361 has been 
consistently construed as not to bea 
statute of prescription.®® 

The quantum of interest that may 
be acquired by a public authority 
when suit is brought against it, 
based upon inverse condemnation, 
is limited by the amount that may 
be taken in a regular condemnation 
action brought by the public 
authority. And, “the same rules of 
law apply to the determination of 
the right to damages and the 
measure of damages as in a 
condemnation proceeding.’*® 
Thus, even if the statute of 
limitations of four years has run so 
that a certain quantum of interest 
had been vested in the public 
authority, the quantum of interest is 
limited by the amount of property 
the public authority could have 
acquired in a regular condemnation 
suit. 

In a regular condemnation action 
brought by a public authority, the 
public authority is constitutionally 
limited to taking that quantum of 
property that is both necessary and 
used for a public purpose. “In order 
to insure the property rights of the 
citizens of the state against abuse of 
the condemning authority’s power 
it is imperative that the necessity for 
the exercise of the eminent domain 
power be ascertained and 
established. This is ultimately a 
judicial question to be decided ina 
court of competent jurisdiction.”*! 


There is both a statutory and 
constitutional requirement of 
necessity. Initially, the condemning 
public authority must show a 
reasonable necessity for 
condemning that quantum of 
interest that it seeks to condemn. 
Once such a reasonable necessity is 
shown, the exercise of the 
condemning authority’s discretion 
should not be set aside in the 
absence of bad faith or gross abuse 
of discretion.®? Thus, it would seem 
that all the public authority could 
acquire by the running of §95.631 as 
a statute of limitations would be 
that amount that it could have 
acquired had a condemnation suit 
been brought. Further, if a county 
or city was the potential 
condemning authority during 
which time the statute ran, the 
necessity requirement should be 
construed in connection with the 
authority granted a county or city to 
deal in oil and gas matters.* If, 
however, once the State of Florida 
(as distinguished from a county) has 
started working and maintaining a 
public road, a further “condemna- 
tion” may occur with a new and 
broader definition of “necessity.” 


Validity of Presumed 
Dedication Statute 


Even if a public authority in 
Florida asserted that §95.361 grants 
a fee simple absolute to the public 
authority, the courts have relied 
upon several theories that would 
invalidate the statute if so 
construed, or would prevent its 
application: (1) estoppel; (2) 
purpose of the statute; (3) the 
contract clauses of the state and 
federal constitutions; (4) 
procedural due process; and (5) 
substantive due process. Each of 
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these analyses, however, depends 
upon a prior grant, deed, or 
dedication to the public authority, 
é.g., a prior conveyance of a “right 
of way” by the original dedicator 
exists. If no prior grant of an 
easement exists, then it is possible, 
depending upon statutory 
construction and _ constitutional 
arguments as described above, that 
a fee simple is acquired by the 
public authority. 

e Estoppel. An estoppel arises 
when one is concluded and 
forbidden by law to speak against 
his own act or deed. It is a bar or 
impediment that precludes 
allegation or denial of a certain fact 
or state of facts, in consequence of 
previous allegations or denials or 
conduct.34 Thus, when a public 
authority has, by its conduct of 
entering into a lease with an 
abutting landowner, admitted the 
existence of superior title in the 
abutting land owned, the public 
authority is estopped from seeking 
the application of §95.361.%5 If the 
original dedicators granted an 
easement to the public authority, 
the public authority is estopped 
from denying that the dedicators or 
their grantees have fee simple title 
to the land beneath the roads in 
question. Section 95.361 cannot be 
asserted by the public authority. 

e Purpose of the Statute. The 
purpose of §95.361 may limit its 
application, despite the broad 


language in the statute that says that 
it shall apply “whether there is a 


record of conveyance, dedication, 
or appropriation to the public use or 
not.” The purpose of §95.361 
throughout its history has been to 
operate as a statute of repose with 
respect to the rights of way of roads 
or portions of roads that were 
constructed by road _ building 
authorities of the counties or the 
state under circumstances of 
irregularity in the acquirement of 
title to these rights of way.%® 
Because of its purpose, §95.361 
apparently was not intended to 
apply once an express easement 
had been given to the public 
authority previously.” 

e Contract Clauses of the State 
and Federal Constitutions. The 
United States Constitution provides 
that no state shall pass any law 
impairing the obligation of 
contracts.*8 Florida’s Constitution 
has a similar provision. The term 
“contract” in the Constitution is 
used in its ordinary meaning. It 
applies to all contracts, executed or 
executory, expressed or implied.*® 
It includes contracts to which a state 
or a public officer is a party.‘ 
Because it would impair the 
obligation of a contract to apply 
§95.361 when there has been a 
previous expressed grant of 
easement from the owner for road 
construction purposes to a public 
authority, the statute was not 
intended to apply to such a 
situation. In Department of 
Transportation wv. Florida East 
Coast Railway Co., the court stated 
that: 


The conclusion that the statute was not 
intended to apply to a case such as the 
instant one finds support in the 
constitutional consequences of attempting to 
apply it. The Plaintiff's reversionary rights 
under the easement, the right to resume 
possession of the property, did not accrue 
until the easement was terminated in 
December 1966. At no time prior thereto 
could the Plaintiff have taken steps to 
preserve its rights in the manner provided by 
the statute. The statute as originally enacted 
in 1935, and as amended in 1941 and 1947, 
contained a one-year savings clause 
designed to enable a claimant to contest a 
taking of his property rights under the 
statute. As finally amended in 1955, the 
statute had no savings clause at all. Hence, as 
applied to the Plaintiff, the statute would 
operate to nullify the easement without 
recourse, in effect impair the obligation of a 
contract, contrary to the State and Federal 
Constitutions.*! 


Thus, if there exists a grant of only 
an easement, as in Department of 
Transportation v. Florida East 
Coast Railway, the public cannot 


acquire a _ greater right than 
provided in that original grant by 
virtue of §95.361 or its predecessors. 

e Procedural Due Process. 
Subject to the rule that a reasonable 
time to sue must be allowed, a state 
may constitutionally enact a statute 
of limitations that directly operates 
to bar a cause of action.42 Thus, a 
person who owns property, and 
who is in possession of it, has more 
than a mere right of action. He 
holds everything that the law can 
give him, and it is unnecessary that 
he resort to law to gain back that 


Even a purported 
conveyance of a fee 
simple estate may not 
convey minerals to the 
public authority. 


which he has never lost.** But if the 
owner of the property is out of 
possession, he may be forced to 
protect his title by asserting his right 
of action for possession within the 
period prescribed, because it is 
conceded that the adverse 
possession of land, maintained for 
the statutory period, vests the 
possessor with title as against the 
former owner.‘ If the abutting 
landowners expressly granted an 
easement for road purposes, the use 
of the road by the public will be 
entirely consistent with the 
easement so there could be no 
actual invasion of the landowners’ 
possession to put them on notice. 
Thus, application of $95,361 may 
also operate to create a forced 
conveyance by legislative fiat, 
which violates due process of law. 


Section 95.361, however, has 
weathered one constitutional attack 
in the Florida Supreme Court. In 
Bridgehead Land Co. v. Hale,* the 
Supreme Court upheld the 
constitutional validity of the statute 
against an assertion that it altered 
the law of adverse possession but 
did not give an adequate substitute 
remedy by abrogating a present 
remedy. The court found that the 
“easement” acquired by the state 
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was valid, and stated that: 


We find the act well grounded in reason. It is 
shown that the State had constructed 
thousands of miles of hard surfaced roads 
and that in many cases it had not acquired 
rights of way for them... 


Certainly it was important that the title to 

these road beds be settled, and we find 
nothing unreasonable in the terms of the act, 
all claimants were charged with notice of its 
contents, and since thousands of dollars were 
being spent in the roads covered thereby and 
it was for an important public purpose, it 
was competent for the legislature to adopt 
this means to settle the question.** 
The case is therefore  distin- 
guishable, as it did not pass on the 
type of due process argument here 
presented, in which the “fee 
simple” is sought to be acquired by 
the governmental authority. 

e Substantive Due Process. A 
statute that regulates interests must 
comport with the standards of 
substantive due process. The 
statute must have a rational basis 
and a proper purpose. A proper 
purpose is one that advances the 
public health, safety, morals or 
welfare. If an express grant of a 
right of way easement has been 
made, to divest the abutting land 
owners of the vested property 
rights, i.e., a fee simple rather than 
an easement, in such a manner as 
the four-year statute does, may be 
arbitrary and capricious.’ Further, 
there may be no proper purpose in 
divesting the landowner of the fee 
under the roads. 

Conclusion 


This article is intended to provide 
the practicing attorney with the 
fundamental concepts concerning 
ownership of property beneath 
Florida’s public roads. The 
following general principles are 
summarizations of common fact 
patterns: 

(1) If a dedication deed or 
instrument exists, and it expressly 
conveys an easement to the public 
authority or to the public, then it is 
reasonable to conclude that the 
right of way will remain an 
easement, regardless of the 
presumed dedication statute. 

(2) If there is a deed expressly 
dedicating the fee simple, then the 
quantum of interest acquired will 


depend upon the peculiar facts of ° 


the case. If no consideration is 
given, possibly only an easement is 
acquired. If substantial con- 
sideration is given or the highway is 
an interstate highway, the fee may 
be acquired. 
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(3) If there is no _ written 
instrument (e.g., there is an implied 
dedication, use arising prescription, 
or common use occurs) then the 
presumed dedication statute may 
conclusively dedicate the fee. 
Florida law is unclear at present. 

Each title opinion rendered by an 
attorney, each deed of conveyance, 
and each title policy issued, should 
deal with this. Forethought now 
may prevent future problems. oa 


116 Fra. Jur. Highways, Streets, and 
Bridges, §83 (1964); 39A C.J.S. Highways, 
$136 (1976) (in absence of statutes affecting 
the rule, the public acquires only an 
easement in highways, title to the fee 
remaining in the owner). It is important to 
remember that in this article, general 
principles of the law regarding road rights of 
way are discussed. Other statutes, such as the 
marketable Record Title Act, Fia. Start. 
§712.01 et seq. may operate to extinguish or 
preserve rights of an individual or the state. 

2 Plaintiffs relied upon a closely analogous 
case, Board of County Commissioners of 
County of Logan v. Morris, 362 P.2d 202 
(Colo. 1961), «isich stated that: 


“It would indeed be a strained construction 
here to assume that the parties, when 
bargaining for a right-of-way for highway 
purposes, intended at the time of grant that 


the county would go into the oil producing 
business on these lands. Nothing more was 
needed for road purposes than an easement; 
indeed, normally nothing more could be 
done with such a narrow strip of rural land. 
The purposes and intent of the parties to a 
conveyance when made, is not altered by the 
subsequent discovery of valuable minerals 
thereon. Moreover, a county has no authority 
to hold land or any interest therein for 
investment or speculation, or to retain 
property lawfully acquired for use of the 
county when the use thereof no longer 
exists.” 
Reference should also be made to Fia. Stat. _ 
§255.22 which authorizes the conveyance of 
property rightfully owned by a county or 
municipality to abutting landowners when 
not used for 60 consecutive months. 

3 Chapter 17307, Laws of Fiorida (1935). 

‘ Id (emphasis added). 

5 Fla. Laws 1947, ch. 23935 (emphasis 
added). 

§ 5 Fla. Supp. 116 (1953). 

7 82 C.J.S. Statutes, §434 (1953). 

8 State v. Cobb, 467 S.W.2d 854 (Mo. 
1971). 

Stat. §95.361 (1977). 

10 See, Pasco County v. Johnson, 67 So.2d 
639 (Fla. 1953); Lovey v. Escambia County, 
141 So.2d 761 (Fla. Ist D.C.A. 1962). 

" Fra. Stat. §334.03(9) (1977) (emphasis 
added). 

12 Fra. Stat. §334.03(11) (1977). 

'3 Id (emphasis added). 

' See note 9, supra. 
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very purpose for which the fee is taken for a 
highway indicates that something less than 
absolute fee is taken, probably a qualified or 
determinable fee; M1.Stat.ANN., §505.01, 
providing that a recorded plat gives a fee 
simple for the purposes stated, has been held 
by the courts of that state to not pass the fee 
simple, but only such estate as the purpose of 
the trust requires. Betcher v. Chicago M.S. 
& P. Railway Co., 110 Minn. 228, 124 N.W. 
1096 (1910); Etzler v. Mondale, 266 Minn. 
353, 123 N.W. 2d 603 (1963); Mo. Stat. ANN., 
§445.070, providing that recorded plats give 
a fee simple to the city. Missouri courts have 
consistently construed the fee simple to be in 
the city in trust, and the statute really grants 
only an easement to the city. Union Elevator 
Co. v. Kansas City Suburban Belt Railway 
Company, 135 Mo. 353, 36 S.W. 1071 (1896); 
Thomas v. Hunt, 132 Mo. 392, 35 S.W. 581 
(1896); Boyer, Fiorma Reat Property, 
§30.03 at 847 (1976); 23 Am. Jur. 2d 
Dedication, §58 (1965), stating that 
“although a dedication of lands for streets 
and alleys may vest the fee title to such 
property in the dedicatee, under a statute, 
such fee has been termed a qualified base or 
determinable fee, which may be continued 
forever if the streets and alleys are devoted 
to the public use, but which is subject to be 


determined by the vacation of the streets and 
alleys.” Cf. F.S.A. §95.361(2), and courts’ 
construction of it. Contra, Taylor v. Cont. 
So. Corp., 131 Cal. App. 2d 267, 280 P.2d 514 
(1955), finding oil and gas rights under land 
dedicated for a park to be in the public; 
Belgum v. Kimball, 163 Neb. 774, 81 N.W. 2d 
205 (1957), holding that where the fee is 
vested in the public authority, it owns the 
underlying minerals, including oil and gas. 

16 163 Neb. 774, 81 N.W. 2d 205 (1957). 

'7 See Grizzard v. City of Leesburg, 34 Fla. 
Supp. 58 (1970). 

18 5 Fla. Supp., at 118-119. 

19 Lovey v. Escambia County, 141 So.2d 
761 (Fla. Ist D.C.A. 1962); Broward v. 
Bouldin, 114 So.2d 737 (Fla. 2d D.C.A. 1959). 

20 Fla. Att'y. Gen. Op. 074-176 (1974). 

21 Td., at 176. 

22 Id., at 177. 

23 See, Department of Transportation v. 
Florida East Coast Railway Co., 262 So.2d 
480 (Fla. 3d D.C.A. 1972); Road Department 
v. Lewis, 170 So.2d 817 (Fla. 1964); Seaside 
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24 See, Pasco County v. Johnson, 67 So.2d 
639 (Fla. 1953); Palm Beach County v. South 
Florida Conservancy Dist., 170 So.2d 630 
(Fla. 1936); Lovey v. Escambia County, 141 
So.2d 761 (Fla. lst D.C.A. 1962). 

2 See, 51 Am. Jur. 2d Limitations of 
Actions, §15-21 (1970). 

26 See Pocock v. Town of Medley, 89 So.2d 
162 (Fla. 1956); State Road Department v. 
Lewis, 170 So.2d 817 (Fla. 1964); City of 
Miami v. Florida East Coast Railway Co., 
231 So.2d 10 (Fla. 3d D.C.A. 1970). Contra, 
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Madden v. Florida Telephone Co., 362 So.2d 
475 (Fla. lst D.C.A. 1978). 


27 City of Jacksonville v. Schumann, 167 
So.2d 95 (Fla. 2d D.C.A. 1964); Wilson v. 
State Road Department, 201 So.2d 619 (Fla. 
Ist D.C.A. 1967); Kirkpatrick v. City of 
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Kirkpatrick v. City of Jacksonville, 312 So.2d 
487 (Fla. App. Ist 1975). 

31 Canal Authority v. Miller, 243 So.2d 131 
(Fla. 1970). 

32 Canal Authority v. Miller, 243 So.2d 131 
(Fla. 1970); Catholic Burse Endowment 
Fund, Inc. v. State Road Department, 180 
So.2d 513 (Fla. 2d D.C.A 1965); Inland 
Waterway Development Co. v. City of 
Jacksonville, 38 So.2d 676 (Fla. 1948). 

33 See note 2, supra. 

34 BLack’s Law Dictionary, (4th Ed. 1968). 

35 City of Miami v. Florida East Coast 
Railway Co., 231 So.2d 10 (Fla. 3d D.C.A. 
1970). 

36 Pasco County v. Johnson, 67 So.2d 639 
(Fla. 1953); Palm Beach County v. South 
Florida Conservancy Dist., 170 So. 630 (Fla. 
1936); City of Miami V. Florida East Coast 
Railway Co., 231 So.2d 761 (Fla. Ist D.C.A. 
1962). 

37 See, City of Miami v. Florida East Coast 
Railway Co., 231 So.2d 10 (Fla. 3d D.C.A. 
1970) (holding that the legislature did not 
intend for §95.361 to apply or act upon land 
that a city or county had acquired under a 
lease agreement). 

38 U. S. Const. art. I, §10. 

39 16 Am. Jur. 2d Constitutional Law, §438 
(1964). 

40 Td. at §441. 

41 930 So.2d 726 (Fla. 3d D.C.A. 1970) at 
728. 

42 51 A. Jur. 2d Limitations of Actions, §27 
(1970); Annot. 7 A.R.L. 2d 1366 (1949); 
Johnston v. Ellsworth Trust Co., 63 Fla. 443, 
58 So. 249 (1912); (dictum); Neal v. Teat, 126 
So.2d 124 (Miss. 1961) (recognizing and 
stating the rule); Konantz v. Stein, 167 N.W. 
2d 1 (Minn. 1969) (limitation laws cannot 
compel resort to legal proceedings by a real 
estate owner who is already in the complete 
enjoyment of all he claims). But see 
Bridgehead Land Co. v. Hale, 199 So.2d 361 
(Fla.), which expressly upholds the 
constitutionality of the $95.361. Contra, Hill 
v. Kricke, 11 Wise. 442 (1960); Leffingwell v. 
Warrenn, 17 L.Ed. 261 (U.S. Sup. Ct. 1862) 
(prior to the 14th Amendment). 

43 Annot., 7 A.L.R. 2d 1366. 

44 Annot., 7 A.L.R. 2d 1366; 16 C.J.S. 
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a liability 
claim 


By L. Louis Mrachek 


Because so many individuals and 
corporations when they become 
defendants in a lawsuit—whether 
that lawsuit involves personal 
injury, construction defects or 
products liability—turn to their 
insurance companies to defend 
those lawsuits and to pay any 
judgments, one who is not involved 
in this area of the law on a day-to- 
day basis might naturally assume 
that the law clearly defines what an 
insurer can do when faced with 
such a claim and what rights 
thereby inure to the_ insured. 
However, these issues are far from 
definitely resolved by Florida law 
and, if anything, are becoming 
more unsettled as a result of recent 
case law which has upset what was 
a body of consistent and fairly well- 
settled principles defining an 
insurer’s duties and what it could 
and could not do in response to an 
insured’s claim for a defense and 
coverage. 


The Insurer’s Duties 


Before discussing what responses 
are available to an insurer if 
confronted with such a claim and 
the implications of each response, it 
might be well to briefly sketch the 
legal matrix in which the insured 
and the insurer operate when the 
insured makes a claim and the 
insurer responds. 

Almost all policies which provide 
legal liability coverage, that is, 
coverage for personal injury or 
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The Insurer’s Options 


property damage caused by the 
insured potentially impose two 
separate duties on the insurer: first, 
the duty to defend the lawsuit; and, 
second, the duty to pay any 
judgment for damages covered by 
the provisions of the particular 
insurance policy. These two duties 
are interrelated in that an insurer 
potentially liable for the judgment 
has an obvious interest in 
controlling the conduct of the 
litigation. However, whether or not 
the insurer assumes control of the 
litigation, in some situations the 
insurer is still charged with the duty 
to defend the insured, even in those 
lawsuits where the insurer may 
ultimately be found to have no duty 
to pay the judgment because the 
damages were not of the type 
covered by the policy.! 

This is so because the insurer’s 
duty to provide coverage is 
determined by comparing the 
damages awarded as a result of the 
lawsuit to the terms of the policy 
itself. On the other hand, the 
insurer's duty to defend the lawsuit 
is determined from the nature of 
allegations contained within the 
four corners of the plaintiff's 
complaint, regardless of the 
insured’s ultimate liability to the 
plaintiff.2 Thus, if the complaint 
states facts which bring the alleged 
injury within the coverage of the 
policy, the insurer must defend the 
lawsuit.? Further, the insurer must 
defend the lawsuit even though the 
complaint alleges facts partially 
within and partially without the 


coverage of the policy.‘ If the 
insurer must defend because of 
partial coverage, it must bear the 
costs of the whole defense. The 
costs cannot be prorated between 
the covered and the noncovered 
items.5 

Accordingly, the insurer’s duty to 
defend is more expansive than its 
duty to provide coverage in that the 
insurer may be required to defend 
lawsuits where its duty to provide 
coverage is minimal—and even 
nonexistent—if the plaintiff cannot 
prove at trial the allegations 
pertaining to damages which would 
have been covered by the terms of 
the policy.* However, even if the 


Recent Florida case 
law has upset a body 
of consistent and 
fairly well-settled 
principles defining an 
insurer’s duties in 
response to an 
insured’s claim for a 
defense and coverage. 


insurer ultimately pays only those 
costs associated with the defense of 
the lawsuit the possibility of 
imposing such costs on the insurer is 
an important consideration, 
particularly in substantial cases 
involving extensive discovery and 
the associated high costs. 

The rule that the duty to defend is 
determined by a simple 
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comparison of the four corners of 
the complaint with the terms of the 
policy—while it is a rule 
recommended by a certain ease in 
its application—is the first of 
several principles in this area which 
have been altered by recent case 
law. In C.A. Fielland, Inc. v. 
Fidelity and Casualty Co. of New 
York’ the Second District Court of 
Appeal first stated the traditional 
rule—“The duty to defend, in the 
first instance, is determined from 
the allegations of the complaint”’— 
but then expanded on that rule by 
holding that “if it later becomes 
apparent that claims not originally 
within the scope of the pleadings 
are being made which are within 
the insurance coverage, the 
insurance carrier upon notification 
would then become obligated to 
defend.”® The court reasoned that 
since the theory of pleading 
embodied in the Florida Rules of 
Civil Procedure is much like the 
federal theory of notice pleading, 
Florida law should follow certain 
federal precedents in considering 
facts or circumstances outside the 
plaintiff's initial pleading, when 
deciding whether the insurer is 
obligated to provide a defense. 
Since pleadings are no longer a rigid 
and immutable blueprint of the 
rights of the parties (and may be 
altered during the course of the 
litigation), the original complaint 
obviously should not be the sine qua 
non in determining the insurer’s 
duty to provide a defense. That 
duty may attach at a later stage of 
the litigation if the issues are 
changed or enlarged so as to bring 
those issues within the coverage of 
the policy. 

However, the facts of Fielland go 
beyond the reasoning advanced in 
support of the holding. Because the 
insurance company which denied 
coverage—Fidelity and Casualty 
Co. of New York—was represented 
by the very same attorneys who 
represented its parent company, 
another insurer, in a subrogation 
action against Fielland (Fidelity’s 
insured), the court held that 
Fidelity “must have known at an 
early stage of the litigation of the 
existence of” damages covered by 
the policy despite the fact that the 
complaint in the primary suit did 
not allege such damages. Thus, the 
court, in determining the insurer’s 
duty to defend, looked not only to 
the pleadings as they were 
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modified during the course of the 
litigation but also looked to what 
the insurer knew or should have 
known of the true nature of the 
claims being asserted against the 
insured.'!® The test of an insurer’s 
duty to defend as defined in 
Fielland necessarily means that the 
insured itself might, by its own 
actions, be able to put the insurer on 
notice of facts which bring the 
claims asserted within the purview 
of the policy—even if those facts 
are not apparent from the face of 
the pleadings. 


Refusal to Defend 


In response to a request for a 
defense and coverage an insurer 
can take the position that the 
complaint does not allege facts 
which bring the alleged injury 
within the coverage provided by 
the policy. 

If this position is justified, then 
the insurer can legitimately refuse 
to defend the lawsuit and incurs no 
legal liability for such refusal.!! If 
this position is unjustified (i.e., if the 
complaint does allege facts which 
bring the injury within the policy’s 
coverage) then the insurer is guilty 
of breach of contract and the 
insured is entitled to recover: first, 
all costs and attorneys’ fees incurred 
in defending the lawsuit!2; and, 
secondly, reimbursement for any 
judgment against the insured, or for 
the costs of settling the lawsuit, up 
to the financial limits of the policy." 

There are circumstances in which 
an insured may recover in excess of 
the policy limits. If the insurer 
wrongfully refuses to defend and if 
there is an offer to settle within the 
policy limitations, the insurer is 
liable for any judgment, even if that 
judgment exceeds the policy 
limitations.'4 On the other hand, if 
there is no offer to settle the 
insurer's liability is limited by the 
terms of the policy.'® These rules 
grow out of the general principle 
that if the insurer defends, but 
through bad faith or negligence 
fails to settle the case within the 
policy limits, the insured may 
recover even that portion of the 
judgment in excess of those limits.'® 
Thus, it used to be settled law that if 
an insurer wrongfully refused to 
defend, there still had to be an offer 
to settle before the insurer could be 
charged with liability in excess of 
the policy limits. In the context of a 
wrongful duty to defend, it is the 
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insurer's breach of contract in 
failing to defend when it should 
which gives rise to potential excess 
coverage—not bad faith or 
negligence.!7 

In another recent case, Thomas v. 
Western World Insurance Co.,'* the 
Second District Court of Appeal 
again modified an old and well 
established principle by holding 
that there need be no settlement 
offer as a prerequisite to a recovery 
from the insurer in excess of the 
policy limits where the insurer had 
wrongfully refused to defend the 
lawsuit on the day on or before the 
insured was to respond to the 
complaint and where the insured 
had suffered a default judgment. 
More specifically, the court held 
that, even in the absence of a 
settlement offer, the insurer may be 
liable for an excess judgment 
where: (1) due to the action of the 
insurer, the insured suffers a default 
or final judgment without benefit of 
an attorney; and, (2) the insured can 
prove the final judgment would 
have been lower had the suit been 
properly defended. 

Obviously, as a practical matter, 
the exception to the general rule 
formulated by Thomas will very 
seldom arise out of the context of 
unsophisticated individual 
defendants who almost invaribly 
look to the insurer for both the costs 
of the defense and a lawyer to 
manage that defense. On the other 
hand, a sophisticated corporate 
defendant will usually seek a 
defense and coverage through 
previously retained counsel, and 
presumably that counsel will 
defend the case or see that it is 
properly defended if a defense is 
wrongfully refused.'!® In Thomas 
the court recognized this likelihood 


and, in fact, invited the insurer, if 
the insured did not employ 
independent counsel as soon as he 
became aware of the insurer’s 
refusal to defend, to plead as an 
affirmative defense to the claim for 
excess coverage, the insured’s 
failure to take all reasonable means 
to protect itself and to mitigate its 
damages. Accordingly, it would 
seem that the Thomas exception is 
limited to very few peculiar fact 
situations. 


Unqualified Defense 


In response to a request for a 
defense and coverage, an insurer 
can accept the defense of the claim 
without any qualification. At one 
time it was clear that an insurer who 
accepted the defense of a lawsuit 
without qualification assumed the 
duty to defend and to pay the 
associated costs and, at the same 
time, was thereafter estopped to 
deny its obligation to provide 
coverage and precluded from 
asserting the defense of 
noncoverage in any later action 
brought against it by the insured.2° 
This result followed from the 
general rule that one who had 
promised to indemnify another and 
undertook, pursuant to that 
promise, to defend the promissee in 
a suit relating to the indemnification 
agreement, thereby became 
estopped to deny his obligation to 
indemnify the promissee for any 
loss.2! Accordingly, as a matter of 
practice, an insurer never defended 
a lawsuit without some sort of 
qualification or reservation of 
rights, because to do so would 
irrevocably commit it to providing 
both a defense and coverage—even 
if at the conclusion of the litigation 
it were determined that none of the 
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damages proved was covered by 
the policy. 

The Second District Court of 
Appeal, in Phoenix Assurance Co. 
of N.Y. wv. Hendry Corp.,** 
explicitly rejected this estoppel 
theory and earlier case law” by 
holding that an insurer is not 
precluded from later asserting the 
defense of noncoverage merely 
because it undertook the defense of 
a claim without qualification or a 
reservation of rights. The court 
decided that for the insured to be 
entitled to assert estoppel it must 
show that somehow its rights were 
prejudiced by the insurer’s delay in 
disclaiming liability because of 
noncoverage. And, the court found 
as a matter of fact that, without 
more, the insurer's defense of a 
lawsuit for 18 months before 
disclaiming liability did not 
constitute prejudice to the insured. 

Thus, it seems that now an insurer 
who elects to accept the defense of 
a lawsuit against an_ insured, 
without qualification, still has the 
benefit of an implicit qualification 
or reservation of rights so long as 
the insured cannot demonstrate 
some prejudice resulting from the 
insurer's delay in asserting that the 
policy does not provide coverage. 
Further, it would seem that if the 
insurer adequately defended the 
lawsuit, it would be difficult, if not 
impossible, for the insured to 
demonstrate such prejudice—even 
after a final judgment against the 
insured for damages not covered by 
the policy. 
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Qualified Defense: 
Reservation of Rights 


Finally, in response to a request 
for a defense and coverage, the 
insurer can conduct a qualified 
defense of the lawsuit under a 
reservation of rights notice or a 
nonwaiver agreement. A 
reservation of rights is simply a 
unilaterial notice to the insured to 
the effect that the insurer does not 
intend to waive by its investigation 
or participation in the lawsuit any 
defense which might negate its 
ultimate obligation to provide 
coverage to the insured. A 
nonwaiver agreement is a bilateral 
reservation of rights in which the 


An insurer may not 
be precluded from 
later asserting non- 
coverage merely 
because it undertook 
defense of a claim 
without qualification 
or a reservation of 
rights. 


insured expressly consents to the 
insurer's qualified investigation or 
participation.™ A qualified defense, 
in either form, permits the insurer to 
investigate any claims and to 
participate in the insured’s defense 
while preserving the insurer's 
ability later to deny coverage and to 
withdraw from the litigation.% 
Even in the face of claims of waiver 
and estoppel made by the insured, 
in most cases the insurer will be 
permitted to investigate any claims 
and/or participate in the defense 
without conceding its ultimate 
liability so long as the insurer has 
qualified its participation.” 
Obviously the rule that an insurer 
need explicitly disclaim liability, 
either unilaterally or bilaterally, is 
not compatible with the holding of 
Phoenix Assurance wherein the 
insurer was given the benefit of an 
implied reservation of rights so long 
as the insured was not capable of 
demonstrating how it was 
prejudiced by the insurer’s 
investigation or participation in the 
defense. For two reasons an insurer 
should not be completely at ease in 


relying on an implied reservation of 
rights. First, the notion of an 
implied reservation of rights in 
favor of the insurer has not been 
widely accepted and has been 
impliedly rejected by the Third 
District Court of Appeal as recently 
as February 1979.27 Secondly, in 
many situations the doctrines of 

waiver and/or estoppel have been 

applied to prevent an insurer from 

denying liability where the insurer 

participated in the defense of the 

litigation for some time—and in 

spite of the fact that such 

participation was pursuant to an 

explicit reservation of rights.?* If the 

doctrines of waiver and estoppel 

may apply even where there is an 

explicit reservation of rights, then in 

appropriate circumstances they 

would obviously apply where there 

is simply an implied reservation of 

rights. As a general proposition, the 

longer an insurer participates in the 

defense, the more likely waiver or 

estoppel will apply. 

What an insured can do in 
response to the proffer of a 
qualified defense is a critical issue 
yet remains unresolved. It is critical 
because if an insured accepts a 
qualified defense it accepts, in 
some sense, legal representation 
with a built-in conflict of interest. 
On one hand, the attorneys retained 
by the insurer to defend the insured 
are defending the insured against 
the plaintiff's claims while, on the 
other hand, those same attorneys 
are likely to be doing their best to 
ensure that if the insured is found 
liable it is found liable for damages 
not covered by the terms of the 
policy. Some jurisdictions have 
recognized this inherent conflict 
and have resolved it by permitting 
the insured to retain its own 
attorneys and by requiring the 
insurer to pay the insured’s 
reasonable legal fees.2° In this way 
the insured is provided with repre- 
sentation dedicated both to 
avoiding liability as to the. 
plaintiff's claims and to restricting 
any liability to damages covered by 
the policy. Furthermore, if the 
insurer wants to establish at trial 
facts necessary to its version of the 
coverage question, the insurer must 
hire its own attorneys, separate 
from those retained by the insured. 

Nevertheless, in Florida this issue 
remains unresolved. In Stevens v. 
Horne*® the Fourth District Court 
of Appeal held that an insurer 
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which defended an action, after it 
had failed to secure a nonwaiver 
agreement because of the insured’s 
refusal to enter into such 
agreement, was still not subject to 
the doctrine of waiver because it 
defended the action pursuant to a 
reservation of rights notice.*! Thus, 
according to the holding of Stevens, 
an insurer can do unilaterally what 
it cannot do bilaterally, i.e., control 
the litigation yet reserve any 
defenses as to coverage. The 
distinction between a_ bilateral 
nonwaiver agreement and a 
unilateral reservation of rights 
notice, while it makes little sense 
from a policy view (Why can the 
insurer do unilaterally what it 
cannot do bilaterally?), is 
recognized in several other 
jurisdictions, including Ohio, 
Wisconsin and Oregon.*2 

In Stevens the court did not speak 
directly to the issue of what 
happens if the insured rejects the 
reservation of rights notice, because 
the insured in that case permitted 
the insurer to defend, even after the 
nonwaiver agreement was rejected. 
However, the holding of Stevens 
suggests that since the insurer has 
the right to issue a_ unilateral 
reservation of rights notice, the 
insured—if it rejects that notice and 
the proffered defense—breaks the 
insurance contract by failing to 
cooperate and to permit the insurer 
to do that which it has a right to do. 

On the other hand, in Taylor v. 
Safeco, Ins. Co. decided two 
years after Stevens, the First 
District Court of Appeal held that a 
refusal to accept a qualified defense 
did not violate an insured’s duty to 
cooperate: 
for that duty did not require surrendering 
control of his defense to an insurer which, 
though willing to defend, still disclaimed 
responsibility for any resulting judgment 
within policy limits. This proposition is the 
exact and equally true converse of that stated 
in Three Sons, Inc. v. Phoenix Insurance Co., 
357 Mass. 271, 277, 257 N.E. 2d 774, 777 
(1970): 

[T]he defendant [insurer] had a duty to 
defend the plaintiff . . without a 
reservation-of-rights or claim of nonwaiver, 
so long as it insisted on retaining control of 
the defense.*4 
Although Taylor seems to have 
involved a situation where the 
insured rejected a_ bilateral 
nonwaiver agreement, the language 
of the holding and material quoted 
therein make it clear that the court 
was considering an insured’s power 
to reject any form of qualified 
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defense, whether bilateral or 
unilateral. In the view of the Taylor 
court, the insured has the right to 
reject any qualified defense and 
after that rejection the insurer is 
justified in refusing to defend. 
Furthermore, since the insurer’s 
refusal to defend is justified by the 
inability of the insurer and the 
insured to agree upon a qualified 
defense, the insurer is liable 
for any judgment only to the 
limits of the policy.*> The court did 
not go so far as some jurisdictions 


have gone in requiring an insurer, 
after rejection of a qualified 
defense, to make an all-or-nothing 
choice between neither disclaiming 
liability entirely (thereby exposing 
itself to a later suit for coverage and 
refusal to defend) or accepting the 
defense unequivocally (thereby 
conceding both liability for 
coverage and the costs to defend).** 
. The court did not consider 
whether the insurer was liable for 
the costs of the defense, even where 
the proffer of a qualified defense 
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was rejected. Presumably, if the 
insurer is permitted to refuse to 
defend in the face of the insured’s 
demand for an _ unequivocal 
defense, then the insured becomes 
liable for the costs of the defense as 
the price for retaining control over 
that defense. 

Reconciling the holdings of 
Stevens and Taylor is difficult at 
best. What can be said with some 
certainty is that the law of Florida 
(although in flux) regarding an 
insured’s ability to reject the proffer 
of a qualified defense has taken, or 
can be read to have taken, a middle 
position between those jurisdictions 
requiring an insurer to make an all- 
or-nothing choice between either 
denying or conceding all liability 
and those jurisdictions permitting 
an insurer to unilaterally issue a 
reservation of rights permitting it to 
control the defense while reserving 
any rights to later deny coverage. 
However, this middle position is far 
from clearly defined and there 
remain more questions than 
answers regarding the very real 
issues confronting insurers and 
insureds in their conflict in fixing 
and avoiding liability. - 


118A Fa. Jur. 2d Insurance $812; The 
policy language imposing this broad duty to 
defend, usually reads: 

“The company shall have the right and 


duty to defend any suit against the insured 
seeking damages on account of such 
personal injury or property damages, even if 
the allegations of the suit are groundless, 
false, or fraudulent, and may make such 
investigation and settlement of any claim or 
suit as it deems expedient... .” 

£ Accredited Bond Agencies, Inc. v. Gulf 
Ins. Co., 352 So.2d 1252 (Fla. Ist D.C.A. 
1977). 

3 Capoferri v. Allstate Ins. Co., 322 So.2d 
625 (Fla. 3rd D.C.A. 1975); Tennessee Corp. 
v. Lamb Bros. Construction Co., 265 So.2d 
533 (Fla. 2d D.C.A. 1972). 

4 Stevens v. Horne, 335 So.2d 459 (Fla. 4th 
D.C.A. 1975); Garden Sanctuary, Inc. v. Ins. 
Co. of North America, 292 So.2d 75 (Fla. 2d 
D.C.A. 1974). 

5 Tampa Electric Co. v. Stone & Webster 
Eng. Corp., 367 F. Supp. 27 (Fla. U.S.D.C. 
1979). 

6 National Union Fire Ins. Co. v. Lenox 
Liquors, Inc., 342 So.2d 532 (Fla. 3rd D.C.A. 
(1977). 

7 297 So.2d 122 (Fla. 2d D.C.A. 1974). 

8 Id. at 127. 

Td. 

10 In its latest decision in this area, the 
Florida Supreme Court “expressly 
recognized the well established rule of this 
state that the insurer is under a duty to 
defend a suit against an insured only where 
the complaint alleges a state of facts within 
the coverage of the insurance policy.” 
(emphasis added.) National Union Fire Ins. 
Co. v. Lenox Liquors, Inc., 358 So.2d 533, 
535 (Fla. 1977). However, Lenox does not 
strike a fatal blow to Fielland. Instead, it is 
rather easily distinguishable as a case where 
the insurer had neither actual knowledge of 
facts giving rise to coverage nor would have 


discovered such facts through a reasonable . 


investigation; rather, Lenox is a case where 
the parties to the original action attempted to 
impose the duty to defend on the insurer 
regardless of the nature of the underlying 
facts, and very probably despite the nature 
of those facts, by entering into a stipulation 
in the settlement agreement that 
had the case been tried, the issues decided 
would have been of such a nature to give rise 
to the insurer’s duty to defend. Thus, the 
essence of Lenox’s holding is that parties toa 
lawsuit cannot be permitted to characterize 
the facts underlying their lawsuit according 
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to the effect of those facts on the availability 
of insurance coverage. 


" Consolidated Mut. Ins. Co. v. Ivy 
Liquors, Inc., 185 So.2d 187 (Fla. 3rd 
D.C.A.), cert. denied, 189 So.2d 633 (Fla. 
1966). 

12 Tropical Park, Inc. v. U.S. Fidelity and 
Guaranty Co., 357 So.2d 253 (Fla. 3rd D.C.A. 
1978). In addition, the insured is entitled to 
recover attorneys’ fees incurred in its later 
action, if successful, against the insurer for its 
wrongful failure to defend. Id. The right to 
attorneys’ fees in the insured’s action against 
the insurer is explicitly provided by Fa. 
Stat. §627.428. Stonewall Ins. Co. v. W. U. 
Gay Mechanical Contractor, Inc., 351 So.2d 
403 (Fla. Ist D.C.A. 1977). 

13 49 ALR 2d 694 (1956). 

4 Burton v. State Farm Mutual Ins. Co., 335 
F.2d 317 (5th Cir. 1964). 

15 Seward v. State Farm Mutual Auto Ins. 
Co., 392 F.2d 723 (5th Cir. 1968); First of 
Georgia Ins. Co. v. Dube, 376 So.2d 910 (Fla. 
3rd DCA 1979). 

16 Canal Ins. Co. v. Sturgis, 114 So.2d 469 
(Fla. Ist D.C.A. 1959), aff'd, 122 So.2d 313 
(Fla. 1960); APPLEMAN, INSURANCE LAW AND 
Practice §4686-87 (1979 ed.). 

7 St. Paul Fire & Marine Ins. Co. v. 
Thomas, 273 So.2d 117 (Fla. 4th D.C.A. 
1973). 

18 343 So.2d 1298 (Fla. 2d D.C.A.), cert. 
dismissed, 348 So.2d 955 (Fla. 1977). 

19 See, Insurance Law: Excess Liability for 
Wrongful Refusal to Defend Absent a 
Settlement Offer and Bad Faith, VII Stetson 
INTRAMURAL L. Rev. 205 (1978). 

20 U.S. Fidelity & Guaranty Co. v. Snite, 
106 Fla. 702, 143 So. 615 (Fla. 1932). 

21 U.S. Casualty Co. v. Godwin, 158 Fla. 64, 
27 So.2d 612 (Fla. 1946). 

22 267 So.2d 92 (Fla. 2d D.C.A. 1972), cert. 
dismissed, 277 So.2d 532 (Fla. 1973). 

83 See, 18A Fa. Jur. 2d Insurance §815. 

*% Bergh v. Canadian Universal Ins. Co., 
216 So.2d 436 (Fla. 1968). 

%5 Johnson v. Dawson, 257 So.2d 282 (Fla. 
cert. denied, 266 So.2d 673 (Fla. 
1972). 

26 Bergh v. Canadian Universal Ins. Co., 
216 So.2d 436 (Fla. 1968); Stevens v. Horne, 
325 So.2d 459 (Fla. 4th D.C.A. 1975). 

27 Lehman-Eastern Auto Rentals, Inc. v. 
Brooks, 370 So.2d 14 (Fla. 3rd D.C.A. 1979). 

%8 Tiedtke v. Fidelity & Casualty Co. of 
N.Y., 222 So.2d 206 (Fla. 1969). 

29 Prahm v. Rupp Construction Co., 277 
N.W. 2d 389 (Minn. 1979). 

30 325 So.2d 459 (Fla. 4th D.C.A. 1975). 


3! A careful reading of the decision suggests 
that there never was a separate reservation of 
rights notice issued by the insured; rather, 
the court seems to have treated the rejected 
nonwaiver agreement as the equivalent of a 
reservation of rights notice. 

32 Motorists Mutual Ins. Co. v. Trainor, 294 
N.E. 2d 874 (Ohio 1973); Wisconsin Transp. 
Co. v. Great Lakes Casualty Co., 6 N.W. 2d 
708 (Wis. 1942); Clark Motor Co. v. United 
Pac. Ins. Co., 139 P.2d 570 (Or. 1943). 

33 361 So.2d 743 (1st D.C.A. 1978). 

34 Id. at 746. 

35 Td. at 747. 

36 See, APPLEMAN, INSURANCE LAW AND 
Practice $4686, p. 474 (1979 ed.); Pacific 
Indemnity Co. v. Acel Delivery Service, 
Inc., 485 F.2d 1169 (5th Cir. 1973), cert. 
denied, 415 U.S. 921 (1974); Butters v. City 
of Independence, 513 S.W. 2d 418 (Mo. 
1974). 
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This is a report of the 
results of a survey 
conducted for The Florida 
Bar Journal on behalf of 
The Florida Bar. The 
survey was designed to 
assess the value of The 
Florida Bar Journal to Bar 
members as well as to 
determine ways in which 
the content of the Journal 
can be better suited to 
the needs of its readers. 

We believe these results 
provide a definitive 
direction for editorial 
content that will meet the 
needs of Bar members 
and assist the Journal’s 
staff in publishing a 
journal “to advance 
education, competence, 
ethical practice and 
public responsibility of 
Bar members ....” 

John S. Detweiler, 
Professor 

James L. Terhune, 
Associate Professor 

John C. Sutherland, 
Assistant Professor 

Communications Research 
Center 

University of Florida 


survey 
results... 


This research effort was designed 
to explore the attitudes of members 
of the Florida Bar toward The 
Florida Bar Journal. The central 
objective of this research was 
to outline a definitive direction 
that will provide the means of 
improving the Journal so that it will 
be better able to satisfy its readers. 

The specific objectives for this 
study were: 

e to determine what members 
of The Florida Bar believe the 
purpose of the Journal should be; 

e todetermine the readership of 
the Journal among Bar members; 

e to assess the value of general 
and specific Journal content to Bar 
members; 

e to evaluate the style in which 
the Journal is written; 

e to project topics of concern 
for future articles in the Journal; 

e to discover if members of the 
Bar use the Journal's advertising 
and what types of advertising 
would be useful to them. 


Methodology 


Population and Sample 

The population sampled was all 
members of The Florida Bar, 
including members who live out of 
state. 

A sample of 1,000 members was 
systematically selected from the 
mailing list for The Florida Bar 
Journal. Every 25th name was 
selected. 

Questionnaire 
The questionnaire was 


developed in conjunction with the 
editorial and advertising staff of the 
Journal. It was pretested in personal 


interviews with six members of the 
Bar. 


Administration 

The questionnaire along with a 
cover letter were mailed to the 
1,000 Bar members selected in the 
sampling procedure in September 
1979. The questionnaire is 
presented at the end of this analysis. 

A self-addressed, postage-paid 
envelope was included in the mail 
package to facilitate return of the 
completed questionnaire. Of the 
1,000 questionnaires mailed, 341 
were returned for a return rate of 
34.1% 


Margin of Error 

Findings of this study must be 
interpreted with caution. The 
margin of error where data are 
based on the entire sample is about 
5%. The following table presents 
margins of error for different 
response percentages. 


95% Confidence 


Percentage Interval 
Responding + Percentage 
50% 5.3 
60% 52 
70% 4.9 
80% 4.2 
90% 


For example, suppose 60% of the 
respondents agreed to a certain 
statement. The confidence interval 
means that if the sample were 
redrawn and the-survey replicated 
100 times, in 95 out of those 100 
replications, 60% of the respondents 
would agree (plus or minus 5.2% for 
a range of 54.8% to 65.2%). 


Results 


Demographic Profile 
The 341 respondents to The 
Florida Bar Journal Survey follow 
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predictable characteristics for the 
profession—they were male 
(86.2%), ranging in age from 22 to 87 
with a majority in the 26-35 age 
span, and reporting from 1 to 60 
years experience in the profession. 
The average was 10.5 years in the 
profession. 

The respondents were largely in 
private practice (72.1%) and 
broadly representative of the 
spectrum of legal specialties. The 
largest area of designated practice 
noted was criminal law with 7.6 
percent. More than 17 percent of 
the respondents gave multiple 
responses when asked to designate 
an area of practice; another 9.4 
percent cited “general trial 
practice” and 7 percent “general 
practice” —a total of more than one- 
third of the respondents self- 
described as generalists: 

Purpose of The Florida Bar Journal 

A majority (87.4%) of the 
members of the Bar believe the 
editorial policy of the Journal 
should be “...to publish articles, 
news and information to advance 
the education, competence, ethical 
practice and public responsibility 
of Bar members, and _ increase 
awareness of the official and 
informal activities of the 
profession.” A few (2.9%) disagreed, 
and 7.9 percent were not sure. 

Bar members are less certain 
about the Journal only representing 
special interests of lawyers actively 
involved in the Bar. While 40.2% do 
not believe the Journal represents 
these special interests, 23.5% of the 
Bar members believe it does 
represent special interests. Also, 
29.9% are not sure. 


Readership 

The two publications of The 
Florida Bar are very well read. Both 
the Journal and Florida Bar News 
are read by approximately 95% of 
the Bar members. 


Florida Bar Journal — 
61.6% read “regularly” 
34.9% read “occasionally” 
96.5% 


Florida Bar News — 
77.1% read “regularly” 
17.3% read “occasionally” 
94.4% 


The only other publication read 
by a majority of the respondents is 
the ABA Journal. Its readership is 
considerably less than the two 
Florida publications: 
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ABA Journal — 
27.9% read “regularly” 
43.4% read “occasionally” 


71.3% 


A strong plurality (41.1%) share 
their copy of the Journal with their 
spouse. A much smaller number 
share it with law partners, clients or 
office employees. 


Value of The Florida Bar Journal 

Members of the Bar believe the 
Journal is valuable to them 
professionally. Eleven percent 
reported it is “very valuable” and 
66.0% found it is of “some value.” 
Only 9.7% reported it is of “no 
value.” Eleven percent were “not 
sure.” 

The Journal is seen as an 
authoritative source of information 
and useful in accomplishing The 
Florida Bar’s purposes and 
objectives. Almost half of the 
members of the Bar believe it is an 
essential publication. 

These measures suggest that 
more than 50% of the Bar members 


are satisfied with it. Of particular 
interest is the large number who 
consider the Journal “essential” for 
Bar members. This suggests the 
intensity with which its usefulness is 
regarded. The complementary 
measures of readership, value, and 
utility show that the Journal is well 
received by members of the Bar. 


Value of the publication is also 
indicated by what the recipient 
does with it after he or she has 
finished reading it the first time. 
Two-thirds of the Journal’s readers 
save all or part of it: 


37.0% 
6.7% 
24.3% 


68.0% 


Likewise, 85.9% believe the 
Journal should be published 
monthly or quarterly. 
Monthly 
Quarterly 


Save all copies 
Save some copies 
Save specific articles 


48.4% 
37.5% 


85.9% 


Topic 


An authoritative source of 
information 


The Florida Bar’s purposes and 
objectives 


An essential publication 
for Bar members 


A useful medium for accomplishing 


Not No 


Yes No Sure Response 


54.5% 20.5% 19.6% 5.4% 


53.4% 10.3% 28.7% 7.6% 


46.0% 30.8% 185% 4.7% 
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Journal Survey Results 


Value of Specific Content 


Common-denominator __ topics 
affecting all attorneys, regardless of 
their practice specialties, are most 
likely to be perceived as valuable 
by The Florida Bar Journal readers. 
Six such topics were considered of 
value by approximately three- 
fourths of the respondents: 


2. “Coping with advertising.” 

3. “Controlling and eliminating 
lawyer advertising.” 

4. “‘Advertising which is 
presently too blatant for the 
profession.” 


“Image of the legal profession” 
was suggested by the following 
statements made by Bar members: 


1. “Assuring the public that the 
Bar is competent.” 

2. “Public image.” 

3. “Promote the profession’s 
public image.” 

4. “To protect the profession 


Very Some No Not No 
Topic Valuable Value Value Sure Response 
Major legislation 39.6 47.8 6.2 3.2 3.2 
Problems facing the 
profession 32.3 53.4 7.3 4.1 2.9 
Information on how to 
profitably manage a 
law practice 28.2 46.3 15.2 5.6 4.7 
Problems facing the courts 19.9 59.2 10.0 7.9 3.0 
Current legal literature 18.5 54.0 17.0 7.0 3.5 
Continuing education 
problems 12.9 619 14.1 7.0 4.1 


Areas of Future Concern 


When asked to express their own 
opinion on the most important 
issues for lawyers and the legal 
profession in general over the next 
three years, nearly three-fourths of 
the respondents did so. 

The most frequently mentioned 
concerns were as follows: 


Ethics 20.8% 
Lawyer advertising 19.1% 
Image of profession 17.3% 
Inflation and fees 16.1% 
Overcrowded profession 9.7% 


Typical statements made by 
respondents which were classified 
as “Ethics” were: 


1. “Unethical conduct of 
members.” 

2. “Malpractice.” 

3. “Incompetence.” 

4. “Ethics and professional 
integrity.” 

5. “Unauthorized practice of 
laymen and out-of-state attorneys.” 

6. “The lawyers’ ethical 
responsibility to provide legal 
assistance to those unable to pay.” 

“Lawyer advertising” refers to: 


l. “Advertising eroding 
professional ethics.” 


from being relegated in the public’s 
eye to that of a car salesman.” 

5. “‘To justify the real 
contribution lawyers can make to 
enhance living conditions — 
energy, health, civil rights, etc. Not 
to be perceived as ‘milking,’ the 
advantages our nation’s affluency 
provides.” 


“Inflation and fees” refers to: 


1. “Maintaining an escalation of 
our standard of living in the face of 
an overwhelming inflation rate.” 

2. “Expansion of legal services 
at reasonable costs.” 

3. “Attack on an effort to 
reduce fees (e.g., advertising, 
prepaid legal services, workers’ 
comp.)” 

4. “Decrease in income because 
of inflation and demand that legal 
fees be reduced.” 

5. “How to get legal services to 
middle class in a way they can 
afford it.” 

6. “The ability of the legal 
profession to provide effective, 
affordable services to a broad range 
of clients without emphasis on the 
substantive rather than procedural.” 


A concer related to “Inflation and 
Fees” mentioned by 6% of the 


respondents was “Law Office 
Economics.” These concerns are 
represented by: 

1. “How to keep us all making 
money.” 

2. “Survival of the profession 
and supply; and demand for 
lawyers.” 

3. “Salaries, money, income, 
investment yield, remuneration, 
compensation, overdue bills, profit 
sharing, gold-silver and speculative 
investments and the long green.” 

4. “How to make a living and 
that’s no bull.” 

5. “Failure of attorneys as small 
businessmen.” 

6. “Promoting business.” 

“Overcrowded profession” refers 
to concerns about the number of 


lawyers in the marketplace: 
1. “Oversaturation of Florida 
with lawyers.” 


2. “Lawyer overpopulation.” 

3. “Over abundance of attorneys 
in the marketplace due to the 
proliferation of law schools, ‘the 
disappearance of the general 
practitioner and the emergence of 
specialization.” 

Other areas of concern were 
reported by smaller numbers of Bar 
members. These concerns include: 


1. “Government regulation of the 
profession.” 

2. ““Overcrowded court 
calendars.” 

3. “Self-regulation of the Bar.” 

4. “Whether or not continuing 
education should be mandatory.” 

5. “Segmentation into specialties 
and better reputation of qualifications 
necessary to list a field of 
specialization. 

6. “Modernization of the criminal 
justice system. Continued reform of 
the court system to improve dispute 
resolution.” 

7. “Prepaid legal services.” 

8. “Television in the courts.” 

9. “Liberalizing and modernizing 
the outlook of the Bar association with 
regard to improving the quality and 
performance of the state legislature 
and also members of the judiciary.” 


Practical Versus Scholarly Articles 


When asked to make a choice 
between “practical articles” and 
more general “scholarly articles,” 
the choice was overwhelmingly for 
the former: 


Practical articles with examples 
and cases which support new 
areas of law 81.8% 
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Scholarly articles that are 

more general, more theoretical, 
less specific 3.2% 
Both 5.0% 
Other 4.4% 


No response 5.6% 


Evaluation of Style 


The dominant style characteristic 
of The Florida Bar Journal is that it 
is not difficult to read. Only 7.9% of 
the respondents considered it 
difficult, while 80.4% answered “no” 
to that question. 

Large majorities also found the 
publication “timely/up to date” and 
not “too light/trivial”: 


Suggested Improvements 


Approximately 35% of the 
respondents offered suggestions for 
improving, altering and redirecting 
the focus of the Journal. These 
suggestions are consistent with 
other opinions expressed in 
response to other parts of the 
questionnaire. 

Most of the suggestions (7.3%) 
pertained to articles about 
“practical topics”: 

1. “Put in some down to earth 
practical topics to balance with 
more theoretical or newsy items.” 

2. “More articles directed to 
legal problems and less journalism.” 

3. “More practical articles.” 


Topic 
Timely/up to date 
Too light/trivial 


70.1% 


Not No 
Sure Response 
17.9% 5.3% 


16.7% 7.6% 


No Yes 
6.7% 70.1% 
5.6% 


A majority of the respondents, 
58.4%, answered “no” when asked if 
the Journal’s contents were 
“boring/stodgy/stuffy.” Only 19.1% 
found it so, with another 17% not 
sure. When the question was 
repeated as a suggestion, “in need 
of a lighter, less stodgy style of 
writing,” greater division occurred. 
A plurality of 37.8% did not think so, 
but 26.7% thought “yes” and 27.3% 
were undecided. 

There was considerable 
difference of opinion on four 
topics. However, a large number 
considered the Journal not 
“modern/trendy in style” and not 
“lively/interesting reading.” These 
opinions coupled with another 
considering the Journal “conser- 
vative/traditional,” reflect a rather 
consistent pattern. Many (44.9%) 
also found the Journal not “evasive 
on important issues.” In each of 
these instances there was a sizable 
number of responses in the “not 
sure” category. 


4. “Concentrate on solutions to 
practical problems facing the 
practitioner.” 

5. “Lead articles should be 
more practical, e.g., “Body 
Language in the Courtroom,’ ‘How 
to Speak Properly.’ ” 


These statements are consistent 
with the desire among Bar 
members for more practical articles 
rather than scholarly articles. They 
also reflect the concerns of lawyers 
about the economics of the 
profession, inflation and the 
overcrowded profession. 


The other major areas for 
improvement in the Journal was 


style and format. 
statements were: 

1. “Liven it up.” 

2. “Occasional inclusion of 
lighter, anecdotal or humorous 
material and cartoons.” 

3. “Perhaps a regular section on 
humor in the law.” 

4. “Improve the 


Typical 


Table of 


Topic 

Modern/trendy in style 
Conservative/traditional 
Evasive on important issues 
Lively/interesting reading 


Not No 
Sure Response 
29.32 6.7% 


31.0% 6.5% 
32.3% 6.1% 
23.2% 7.9% 
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Contents. Have periodic indices of 
all articles by subject matter for 
easy reference. In other words, 
make the Journal more useful as a 
research tool or reservoir of 
valuable research.” 

Item 4 is an interesting suggestion 
when compared to how many save 
copies of the Journal. 
°Editor’s note: Apparently unknown to the 
survey takers and the respondent quoted in 
Item 4, is the fact that the Journal publishes a 
detailed index in each December issue. 

Another group of suggestions 
were compliments: 

1. “None, excellent publi- 
cation.” 

2. “Fine job as is!” 

3. “Generally okay as is.” 

Other suggestions included: 

1. “More emphasis on law 
review quality articles and less on 
parochial items only of interest to 
Florida Bar social function 
addicts.” 

2. “‘More aggressive job 
placement . . . look what you have 
accomplished with malpractice 
insurance.” 

3. “Give a synopsis of all 
reported decisions.” 

4. “There should be a change in 
philosophy geared to the masses 
graduating from the law schools. 
They need the help, not the old 


timers.” 


Advertising 


When asked about the type of 
advertising they would find most 
useful in the Journal, 18.8% took the 
initiative to write in responses 
suggesting advertising of products 
related to practicing law, like office 
supplies, notebooks, filing cabinets, 
etc. Of the products and services 
mentioned in the questionnaire, 
most popular by far were 
“traveling/sightseeing,” 37.2%; 
“resorts,” 31.1%, and “dining at fine 
restaurants,” 25.8%. 


Recommendations 


Research conducted on behalf of 
The Florida Bar Journal provides 
clear guidelines for action steps that 
might be taken to improve the 
satisfaction the Journal provides to 
Bar members. Before these action 
steps can be taken, they must be 
evaluated in light of what the 
research tells us about the Journal 
and its readers. 


Summary 


1. Typical 
members: 


Florida Bar 
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49.9% 14.1% 
17.0% 45.5% 

44.9% 16.7% 

43.7% 25.2% + 
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- are male, 37 years of age. 

- have practiced law for 10 years. 
- are primarily in private practice 
with a wide range of specialty 
areas. 


- read The Florida Bar News and 
The Florida Bar Journal more often 
than other legal publications. 


2. Florida Bar members believe 
the Journal: 


- is valuable to them. 
- is authoritative. 


- is useful for accomplishing The 
Florida Bar’s objectives. 


- an essential publication for Bar 
members. 


3. The articles of most value to 
Bar members are articles which 
deal with: 


- major legislation 
- problems facing the profession. 


- information on how to profitably 
manage a law practice. 


- problems facing the courts. 
- current legal literature. 


- continuing education problems. 


4. Florida Bar members believe 
the areas of concern in the future 


will be: 
- ethics. 
- lawyer advertising. 


image of the legal profession. 


- inflation and fees. 
- overcrowded profession. 


5. Florida Bar members prefer 
articles that are more practical than 


scholarly. 


6. The Journal is believed to be: 


- timely and up-to-date. 
conservative or traditional. 


- not modern or trendy in style. 
- not evasive on important issues. 4. 
- not lively, interesting reading. 

7. Florida Bar members believe 
.the Journal could be improved by: 
- providing more practical articles. 


- including cartoons or humerous 


anecdotes about lawyers. 


- providing an index for all issues. 


8. Florida Bar members use 
advertising in the Journal and 
would like to see advertising for: 


- products and services necessary 
in operating a law practice. 


- traveling and sightseeing. 
- resorts. 


- fine restaurants. 


Action Steps 


1. Do not change the editorial 
policy of the Journal. 

2. Do not change 
publication schedule. 

3. Include articles about the 
practical aspects of the legal 
profession, especially on how to 
profitably manage a law practice, 
how to cope with an overcrowded 
profession, how to deal with lawyer 
advertising and ethics and image. 
Seek opportunities to 
“lighten up” the contents of the 
Journal, including a section or 
occasional piece on humor in the 
law. 

5. Provide advertising for 
office supplies and_ services 
necessary in managing a law 
practice and for traveling/ 
sightseeing and fine restaurants. o 


the 


Florida Bar Journal Survey 


(Responses are percentages of those replying) — (4) 
6 (5 
1. In what type of law organization are you employed? (Check 2 
one). — (6) 
72.1 (0) Private practice As) 
11.7 (1) Government 
5.6 (2) Corporation or 18’) 
business 1.5 (9) 
2.6 (3) Judiciary 7.0(10) 
1.8 (4) Teaching .6(11) 
09 (5) Military 
1.5 (6) Retired pe 
—- (7) Law student be 
1.9 (8) Other accounting services mA 
Please specify 3(15) 
N 
6.5(16) 
1.2(17) 
5.3(18) 
2. Which of your designated areas is the most interesting to you? 
(Check one). 1.2(20) 
3.5 (0) Administrative & 
Governmental Law 5.6(21) 
9 (1) Admiralty 
.3 (2) Antitrust & Trade 5.0(22) 
Regulations 
2.1 (3) Appellate Practice 1.5(23) 


Aviation Law 
Bankruptcy 


Collections 


Corporation & Business 
Law 


Criminal Law 


Environmental Law 


General Practice 


Immigration & 
Naturalization 


International Law 
Labor Law 
Marital & Family Law 


Patent/Trademark/ 
Copyright Law 


Real Property 


Securities 


Taxation 


Trial Practice - General 


Trial Practice - 
Commercial 


Trial Practice - Personal 
Injury & Wrongful 
Death 

Wills, Estates & Estate 
Planning 


Worker’s Compensation 
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4. 


j. Criminal law notes 8.2 
k. Workmen’s compen- 


. Calendar of events 8.8 
. President’s page 6.5 
. Letters to the Journal 8.2 
. Corporation, banking 7.6 


. Briefly yours 82° 79 
. Labor law notes 97 53 
. Viewpoint 9.7 65 
. Environmental law 8.5 6.2 


Tax law notes 8.2 


2.4(24) Other 


Please specify 
No Designated Area 
Multiple Responses 


No Response 


How often do you read these law publications? 
(Check one blank on each line to indicate how often you read 
that publication.) 


a. ABA Journal 

b. Florida Bar Journal 
c. Florida Bar News 
d. Barrister 

e. Jurisdoctor 

f. Trial 


g. Your municipal or city 
bar journal 


Please specify 
h. University law review 


Please specify 
i. Other 


Please specify 


Read 
Read Occasion- 
Regularly ally Read_ Response 


27.9 43.4 21.4 
61.6 34.9 2.9 
77.1 17.3 2.9 
11.4 28.7 41.3 

7.0 24.9 49.0 

8.8 21.1 49.6 
24.6 8.8 25.5 
12.0 30.2 31.1 
22.9 3.8 10.6 


Never No 


If you read the Florida Bar Journal, what parts of the Journal do 
you read? (Check one blank on each line to indicate how often 
you read the articles and columns.) 


Read thoroughly 


most issues 
Read thoroughly 


No. response 
occasionally 
Read sometimes; 
skim sometimes 
Skim most issues 
Never read 


11.1 
14.1 
18.2 
17.0 17.0 


io to 


— 
w 
~ 3 


oo 
bo 
© @ 
a co 


14.7 
and business law notes 


18.2 16.4 
20.8 40.5 
22.3 19.1 


22.6 31.4 
notes 


21.4 23.2 
18.5 29.0 
8.5 18.2 37.2 


12.9 
14.1 


10.0 8.2 
sation law notes 


Of what value is the Florida Bar Journal to you professionally? 
(Check one.) 


11.4 (0) Very valuable 
66.0 (1) Some value 
9.7 (2) No value 
11.4 (3) Not sure 

15 No response 


How often do you think the Journal should be published? 
(Check one.) 


48.4 (0) Monthly 
37.5 (1) Quarterly 
3.8 (2) Twice a year 
1.8 (3) 
7.3 (4) 
1.2 No response 


Annually 
Not sure 


Many types of articles appear regularly in the Journal. How 
valuable is each type to you professionally? 

(Check one blank on each line to indicate how you value each 
type of article.) 


Articles on... 


a. 
b. 


. problems of 


. current legal 


problems facing 32.3 
the profession 
problems facing 19.9 
the courts 

12.9 
continuing 

education 


18.5 
literature 


. lawyers in general 12.6 


. major legislation 


39.6 


. Calendar of events 13.8 


. President’s page 2.6 
i. information on 


28.2 
how to profitably 
manage your 

law practice 


j. Briefly yours 5.6 


. Viewpoint 3.5 


. Letters to the 4.7 


. Corporation, 


Journal 
22.6 
banking and 


business law notes 


. Labor law notes 8.5 
. Environmental law 9.4 


. Tax law notes 


notes 
19.6 


. Criminal law notes 18.2 


. Workmen’s compen-10.9 


sation law notes 
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3.2 
17.3 
56 

| 

7. 

2.6 

4.1 2.9 

53.4 

19.1 59.2 10.0 7.9 3.0 : 

20.5 

41.1 c 61.9 14.1 7.0 4.1 = 

26.7 

62.8 

54.0 17.0 7.0 3.5 

56.6 17.6 10.0 3.2 
47.8 6.2 3.2 3.2 

516 208 10.0 3.8 

44.3 35.2 14.4 35 

46.3 15.2 5.6 4.7 

: k 51.3 19.1 20.2 5.9 
46.9 25.2 16.1 7.0 

c 
18.2 12.9 416 182 114 6.2 

10.9 20.5 17.9 

97 170 158 40 86334 179 5.3 
94 138 1 37.0 25.8 144 4.7 

8.2 120 1 36.1 31.7 15.5 5.9 

47 132 

353 


8. How would you describe The Florida Bar Journal? The following questions relate to advertising in the Journal. The 
(Check one answer for each descriptive phrase.) questions provide information which will be useful in selling space to 
potential advertisers. 


Not ND: 
; Is the Journal: No Yes Sure Response 
? a. an authoritative source 20.5 54.5 19.6 5.4 
: of information? 11. If you needed a product or service would you look to the 
‘ b. an essential publication 30.8 46.0 18.5 4.7 Journal's advertising? 
for bar members? (Check one.) 
c. only representative of 40.2 23.5 29.9 6.5 27.9 (0) No 
special — of 40.5 (1) Yes 
ta the Bas? 276 (2) “Not sure 
d. timely/up to date? 7 5.3 41°13) No response 
e. boring/.stodgy/stuffy? 58.4 19.1 17.0 5.6 
f. difficult to read? 80.4 7.9 6.2 5.6 
g. lively/interesting 43.7 25.2 23.2 7.9 
reading? 12. What type of advertising would you find most useful in the 
on 449 16.7 32.3 61 Journal? (Check all applicable.) 
issues? Advertising about products or services related to: 
i. conservative/traditional? 17.0 45.5 31.1 6.5 
j. modern/trendy in style? 499 141 9293 67 5.0 automobile restoration 
k. too light/trivial? 70.1 
]. a useful medium for 10.3 53.4 28.7 7.6 31.1 resorts 
accomplishing The 25.8 dining at fine 
Florida Bar’s purposes restaurants 
and objectives? | 6.7 cocktails with friends 
m. in need of a lighter, less 37.8 26.7 27.3 8.2 9.7 stereos/music systems 
stodgy style of writing? 
Are there any additional descriptions you would like to make of 5.0 gardening 
The Florida Bar Journal? 3.8 horses 
3.8 Derogatory Comment 8.2 snow skiing 
9 Not Practical 1.8 snow mobiling 
1.2 Useful 7.6 skin diving 
4.4 Other 11.1 fishing 
1.5 Practical 5.6 hunting 
88.3 No Response 9.7 jogging 
9. In your opinion, what should be the predominant type of 13.2 golf 
article in The Florida Bar Journal? (Check one.) 14.7 _ tennis 
81.8 (0) Practical articles with examples and cases which 7.6 racquetball/handball 
support new areas of the law 7.0 private flying 


3.2 (1) Scholarly articles that are more general, more 1.5 sky diving 
theoretical, less specific 11.1 boating 


4.4 (2) Other 6.5 
Please specify 


swimming 
3.8 water skiing 


5.0 Both 3.8 other 
5.6 No Response 18.8 law related 
10. The editorial policy of The Florida Bar Journal is to publish 5.3 none 
articles, news and information to advance the education, 
competence, ethical practice and public responsibility of 
Bar members, and increase awareness of the official and 
informal activities of the profession. 
Do you think this should be the purpose of the Journal? 
(Check one.) 
2.9 (0) No® 13. Who, other than you, reads your copy of the Journal? 
i (Check where applicable.) 
87.4 (1) Yes 


41.1 (0) wife 
2.9 (1) friends 
11.4 (2) law partner 


7.9 (2) Not sure 
1.8 (3) No response 


° If your answer is “NO”, what do you think should be the : 

purpose of the Journal? 5.9 (3) clients 

6.7 (4) office employees 
.6 (5) others 

Please specify 
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Sax! 


21.4 no one 2) Lawyer advertising 19.1 
10.0 multiple answers; no 3) Image of legal profession 17.3 

response 4) Inflation and fees 16.1 
5) Over-crowded profession 9.7 


14. After reading your copy of the Journal, what do you do with it? - What suggestions would you make to the Journal staff to 
(Check one.) improve, change, or redirect the focus of the Journal? 


37.0 (0) Save all copies 65.1 No response 34.9 Responded 
6.7 (1) Save only some, such Suggestions: 
oe 1) Make more practical 
24.3 (2) Save specific articles 2) Compliment 


27.9 (3) Throw it away 


5) Improve format 


6 Place in waiting room 
3.5 No response 
Now — just a few questions for classification purposes only. 


What do you think will be the most important issues for lawyers 17. How long have you been in the law profession? 
and the legal profession in general over the next three years? 10.5 years average 


25.8 No response 74.2 Responded 
Major issues: 
1) Ethics : 19. Your age: 37.5 average 


18. Your sex: 86.2 (0) Male 12.6 (1) Female 1.2 No response 


I’ve got to cut down on 
drinking. 
I've got to get back in the 
roove again. Make things 
click again. Like they werea 
year or so ago. Too many things 
dragging now. Especiallyme. 
Mornings used to be my best time; © 
got a lot done. Now I don’t seem to. 
get going until after lunch. The drink 
then gets my motor running. But by mid 
afternoon I’m already thinking about the — 
after work drink. 
Funny, drinking used to be good Now I 
need it to keep going. I know I’m not an alcoholic 
or anything like that, but damn it, ’ve got tocut _ 
down so I can get things back like they used to be. 
Want us to send some straight information about booze? 
No lectfrres, no hell-and-damnation, no obligation. Just 
factual information for business people who are becom- 
ing concerned about their drinking. Write, in confidence 
to: Performance Improvement Program 
2909 Bay to Bay Blvd., Suite 502, Tampa 33609 
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1980 


May 4-7—Spring Educational Meeting, Conference of Circuit Court Judges, 
Daytona Beach. 
May 8-l0—Florida Bar Board of Governors Meeting, Grenelefe, Cypress 
Gardens. 
May 9-10—American Bar Association General Practice Section Military Law 
Roundup, MacDill AFB, Tampa. 
May 9-10—AFTL Spring Seminar, The Breakers, Palin Beach. 
May 18-21—Fifth Circuit Judicial Conference, Dallas. 
May 27—Florida Bar Examination, Parts I and II, Sheraton Twin Towers, 
Orlando. 
June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 
June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 
June 26—Legislative and Case Law Update Seminar, AFTL, Host International 
Hotel, Tampa. 
June 27—AFTL Legislative and Case Law Update, Omni International Hotel, 
Miami. 
July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 
July 10-13—AFTL Island Seminar on Pleasure Boating and Sport Diving Liability, 
Treasure Cay, Bahamas. 
July 18—Florida Bar Annual Chairmen’s Meeting, Bar Center, Tallahassee. 
July 29-30—Florida Bar Examination, Parts I, II and III, Curtis Hixon Convention 
Center, Tampa. 
July 31-August 6—ABA Annual Meeting, Honolulu. 
August 11-16—ABA Annual Meeting Continued, Sydney, Australia. 
August 15-20—Seventh Annual Symposium of the Southern California 
Neuropsychiatric Institute, Mauna Kea Beach Hotel, Kamuela, Hawaii. 
September 4-5—General Meeting of Florida Bar Committees and Sections, 
Orlando Hyatt House. 
— 25-27—Florida Bar Board of Governors Meeting, Casa Marina, Key 
est. 
October 17-18—Local Bar Leaders Conference, Bar Center, Tallahassee. 
October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 
November 6-8—Academy of Florida Trial Lawyers Annual Convention, Doral 
Country Club, Miami. 
November 13-15—Florida Bar Board of Governors Meeting, Marina Bay, Ft. 
Lauderdale. 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


Volume IX, No. 1, of the Stetson 
Law Review was published in 
January 1980. The Review is 
available on a subscription basis to 
nonalumni for $7 per year. To 
obtain complete publication and 
subscription information, write 
Daniel P. Mitchell, Editor-in-Chief, 
Stetson Law Review, 1401 6lst 
Street South, St. Petersburg, 
Florida 33707. 


Articles 


“A Post-Furman Profile of 
Florida’s Condemned — A 
Question of Discrimination in 
Terms of the Race of the Victim 
and a Comment on Spinkellink v. 
Wainwright,” by Peter W. Lewis, 
Henry W. Mannle, Harry E. Allen, 
and Harold J. Vetter. Presents a 
typology of the inhabitants of 
Florida’s Death Row, and an 
empirical analysis of the frequency 
of death sentences in connection 
with the race of the offender’s 
victim. Surveys the existing 
literature in favor of and against 
capital punishment, and discusses 
the discriminatory implications of 
death sentences given to 
condemned murderers of white 
victims. 

“Disney World: A Kingdom Unto 
Itself,” by Robert W. Martin. 
Examines the constitutional and 
policy implications of statutory 
exemptions from state land use, 
zoning, and building laws granted 
to Disney World. 


Student Symposium 


“Changes in Florida’s U.C.C. 
Article Nine: A Student 
Symposium,” with introduction by 
Alfred W. Meyer. Assesses the 
impact of Florida’s recent 
enactment of the 1972 amendments 
to the Uniform Commercial Code’s 
secured transactions article. 

“Shark Infested Waters: 
Extraterritorial Applications of 
Federal Controlled Substance 
Laws,” by Ruthann Robson. 
Discusses the historical background 
of, and the jurisdictional problems 
inherent in the application of 
federal controlled substance laws. 


Notes 


“Advisory Opinion on Florida’s 
New Fifth District Court of Appeal: 
Supreme Court Activism or 
Selective Action?” by Rhea F. Law. 
Analyzes Florida’s recent judicial 
reapportionment, and the potential 
erosion of separation of powers 
brought about by the Florida 
Supreme Court’s rendition of an 
advisory opinion approving the 
legislature’s action. 

“The Offensive Use of Non- 
Mutual Collateral Estoppel and the 
Seventh Amendment,” by John M. 
Swalm III. Examines the adverse 
impact on the seventh amendment’s 
right to trial by jury of the United 
States Supreme Court’s recent 
decision to allow plaintiffs in civil 
actions to assert the doctrine of 
collateral estoppel despite the lack 
of mutuality of the parties. 

“Products Liability: Rejection of 
the Patent Danger Doctrine In 
Florida,” by David R. Budrick. 
Florida’s rejection of the concept of 
an open and obvious danger as a 
complete bar to recovery is 
analyzed within the context of the 
development of products liability 
in the state courts. 

“Constitutional Law: Free Press 
or Fair Trial, the Dilemma of 
Conflict, Gannett Co. v. De 
Pasquale” by Sara Richardson, 
analyzes the reasoning of the 
Gannett Court in the context of 
recent free press — fair trial cases 
and examines the Court’s dilemma 
when confronted with two 
competing constitutional rights. 

“Constitutional Law: Order of 
Filiation as Prerequisite to 
Illegitimates’ Intestate Inheritance” 


by Catherine Pratt. Examines the 
decision of the United States 
Supreme Court that it is not a 
violation of equal protection for 
states to require that an illegitimate 


child obtain an order of filiation as a _ 


prerequisite to inheriting from his 
intestate father. 

“Admiralty: Non-Apportionment 
of Damages under the 1972 
Amendments to the Long- 
shoremen’s Act,” by Sigrid Casey, 
analyzes the Supreme Court's 
reasoning in refusing to reduce the 
longshoreman’s award against the 
shipowner in proportion to the 
stevedore-employer’s fault. 

““Securities Regulation: 
Narrowing the Definition of 
Investment Contract,” by Robert 
W. Courtney. Analyzes the recent 
Florida: Fourth District Court of 
Appeal’s narrow interpretation of 
the common enterprise element of 
investment contract in the context 
of other state and federal 
interpretations. 

“Civil Rights: Permissible 
Voluntary Affirmative Action in the 
Spirit of Title VII,” by Mary H. 
Quinlan. Examines the impact and 
reasoning of the United States 
Supreme Court decision to permit 
voluntary employment affirmative 
action despite recent developments 
in reverse discrimination litigation. 

“Constitutional Law: Further 
Limitations on States’ Ability to 
Regulate Abortions,” by Richard 
Shore. The United States Supreme 
Court struck down a Pennsylvania 
abortion statute as being 
unconstitutionally vague. This 
decision further limits the states’ 
ability to regulate abortions. a 
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Going Private and 
the New SEC Rules 


By Andrew A. Strauss 


During the period of 1967-1972, 
when the capital markets were 
particularly strong and active, over 
3,000 privately-held companies 
registered their first securities 
offering with the Securities and 
Exchange Commission (“SEC”).! 
The proliferation of these so-called 
“going public” transactions has now 
subsided. Not only has there been a 
decline in the number of public 
offerings,? in recent times there has 
also been a discernible trend by 
companies to reverse the “going 
public” process and_ eliminate 
minority ownership of their stock. 
This transformation of a public 
company into a private business, 
commonly referred to as “going 
private,” has been the target of 
numerous shareholder suits and is 
the subject of new SEC rules which 
provide comprehensive regulation 
of “going private” transactions and 
issuer tender offers. 

The “going private” phenom- 
enon is the result of an increasing 
number of public companies 
perceiving significant dis- 
advantages in remaining public. 
Public companies are subject to 
myriad onerous governmental 
regulations, compliance with which 
can be extremely costly. Perhaps 
the most onerous regulations are 
those imposed by the SEC. If the 
public sale of securities by a 
company results in its having more 
than $1 million in assets and a class 
of equity securities being held of 
record by 500 or more persons, the 


company must register the 
securities under the Securities 
Exchange Act of 1934 (identified as 
the “Exchange Act”), and comply 
with the Act’s reporting and 
substantive requirements.? 
Similarly, if the security is listed on 
a national exchange, the security 
must be registered under the 
Exchange Act and the company 
must comply with the requirements 
of the Act as well as the regulations 
imposed by the exchange on which 
the security is listed. Even if its 
securities are not held of record by 
500 persons or more, or listed ona 
national exchange, any company 
that files a registration statement 
with the SEC pursuant to the 
Securities Act of 1933 for an 
offering of securities is required by 
§15(d) of the Exchange Act to file 
periodic and annual reports (Forms 
8-K, 10-Q, and 10-K).4 

successful “going private” 
transaction not only can restore the 
ownership and control of the 
company to its original owners and 
eliminate the shareholder 
communication expenses associ- 
ated with minority ownership, but 
also can relieve the company of the 
need to comply with these stringent 
SEC requirements.5 By reducing 
the number of $12 security holders 
below 300 persons, a company is 
eligible to have the company’s 
securities deregistered under the 
Exchange Act,® and thereafter, the 
company need no longer comply 
with the Exchange Act’s 
requirements for filing of annual, 
quarterly, and periodic reports with 
the SEC.” Moreover, the company’s 
insiders would no longer be subject 
to the §16(b) prohibitions against 
short swing sales and purchases. In 
addition to deregistration from the 
Exchange Act, a “going private” 
transaction may also result in 
delisting from a national exchange,® 
thereby relieving the company of 
compliance with the regulations of 
the exchange on which the 
securities were traded. 

The cost savings and elimination 
of SEC scrutiny provide only a 
partial explanation for the 
popularity of “going private” 
transactions. Companies in- 


CORPORATION, BANKING BUSINESS 


creasingly are examining the 
possibility of “going private” 
because they view the purchase of 
their own securities as a sound 
economic investment. Such an 
investment is particularly attractive 
when corporate earnings are high 
and the prospects of future growth 
are good, but the market place has 
discounted the value of the stock. 
When a company’s stock is selling 
below book value or at an unusually 
low price/earnings ratio, 
companies dissatisfied with their 
public status can often buy back 
their stock at a relatively modest 
price, bolster the book value of the 
stock and earnings per share, and at 
the same time, thwart a potential 
takeover by other companies who 
might consider the company a 
bargain at the low market 
valuation. 

Once a public company has 
decided to revert to private status, it 
can achieve its goal by a variety of 
techniques. “Going private” can be 
accomplished by merger, sale of 
assets, reverse stock split, or by 
tender offer (an offer to purchase a 
company’s stock for cash and/or 
securities). Generally, corporations 
are expressly granted the power to 
merge, sell assets or split their stock 
by the laws of the state of their 
incorporation.® 

Tender offers, which are a 
common technique for “going 
private,” may involve consideration 
consisting of cash, newly issued 
securities (debt or equity), or a 
combination of both. The decision 
to “go private” is usually 


Andrew A. Strauss is associated with the 
Jacksonville law firm of Mahoney, 
Hadlow & Adams, P.A. He received a B.S. 
in economics from the Wharton School of 
the University of Pennsylvania in 1974 and 
M.A. from that university in 1975. He 
received his J.D. from Georgetown 
University in 1978 and is a member of the 
Pennsylvania and Florida Bars. He writes 
this column on behalf of the Corporation, 
Banking and Business Law Section, Luther 
F. Sadler, Jr., chairman, and Sylvia 
Walbolt, editor. 

Strauss acknowledges the assistance of 
Patricia E. Cowart, an associate of the 
Mahoney, Hadlow & Adams law firm, 
Miami, in preparation of this article. 
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implemented by a _ two-step 
transaction. The first step, the offer, 
is rarely accepted by enough 
shareholders to completely 
effectuate the “going private” 
objective. Therefor, the company 
in the second step “mops up” the 
remaining public shares out- 
standing by declaring a reverse 
stock split,!° a sale of assets 
followed by dissolution of the 
company, or a “freeze out” 
merger.'! Although most states, 
including Florida,'? restrict share 
repurchase to an amount smaller 
than a corporation’s surplus 
account, some companies have 
been able to create that surplus by 
merging a wholly-owned 
subsidiary back into itself. 

A company’s offer to repurchase 
its own stock is not highly regulated 
under state securities laws. For 
example, in Florida, such offers are 
not normally subject to the state 
securities laws, even where a new 
issue of securities is being offered as 
consideration for the securities.!% 
The “going private” technique 
ultimately chosen by a company 
will likely be influenced by the 
company’s capital structure, the 
market for its shares, and 
applicable state and federal laws. 

Shareholder reception of a 
company’s decision to go private 
will, in part, depend on the method 
chosen by the company and the 
consideration offered. While some 
shareholders may welcome the 
opportunity to sell their interest for 
the premium offered by the 


POLICE BEHAVIOR 
AND PROCEDURES 


Analysis and expert witness testimony 
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company, other shareholders may 
wish to retain their investment in 
the company with a view toward 
sharing in the company’s future 
profits. Since one of the inherent 
features of a “going private” 
transaction is the company’s 
control of the timing and terms of 
the transaction, some shareholders 
may be faced with a monetary loss 
because their stock was originally 
purchased at a market price higher 
than the consideration offered by 
the company. Other shareholders 
may be subject to unfavorable tax 
consequences if they are forced to 
liquidate their interests in the 
company.!4 

When a “going private” 
transaction is structured to “freeze 
out” minority shareholders, all 
shareholders regardless of their 
personal desires or basis in the stock 
are left with little, if any, choice as 
to whether to retain or sell their 
interest in the company. This 
coerced investment decision must 
be made without any substantial 
safeguards under state law, without 
the benefit of extensive disclosure 
documents required in nonissuer 
tender offers by §14 of the 
Exchange Act, and without the type 
of disclosure documents that were 
furnished to investors when the 
company initially went public. 

Concerned with the elimination 
of minority ownership in public 
corporations, the inadequacy of 
state remedies, and the effect on 
investor confidence in the securities 
markets,'® the Securities and 
Exchange Commission adopted 
Rules 13e-3'§ and 13e-4.'7 These 
rules were adopted with the 
avowed goal of preventing the 
occurrence of “fraudulent, 
deceptive, and manipulative” acts 
or practices in connection with 
“going private” transactions. A past 
SEC commissioner, A. A. Sommer, 
summed up the SEC’s concerns 
when he stated: 
What is happening is, in my estimation, 
serious, unfair, and sometimes disgraceful, a 
perversion of the whole process of public 
financing, and a course that is inevitably 
going to make the individual shareholder 
even more hostile to American corporate 
motives and the securities markets than he is 
already.'* 
Since Rules 13e-3 and 13e-4 provide 
substantive regulation, filing and 
disclosure requirements for “going 
private” transactions, a_ brief 
overview of the significant features 
of each rule follows. 


Rule 13e-3 

As initially proposed, Rule 13e-3 
imposed a requirement that the 
contemplated “going private” 
transaction be, in fact, fair to 
unaffiliated investors. so- 
called “fairness requirement drew 
considerable criticism from 
commentators who questioned not 
only the Commission’s ability to 
implement such a standard, but also 
its authority to do so. The 
Commission shared these 
reservations about its statutory 
authority to adopt a substantive 
fairness standard and, in deference 
to commentators, the approved 
rule does not require that the 
transaction be fair to security 
holders. According to the 
Commission, it did not adopt a 
fairness requirement because it is 
waiting for the “opportunity to 
determine the efficacy of the 
provisions of Rule 13e-3,”!® and to 
consider further developments in 
the remedies provided by state 
law.2° Rule 13e-3, as approved, 
however, does require the issuer to 
state whether it “reasonably 
believes” that the Rule 13e-3 
transaction is fair or unfair to 
unaffiliated security holders.*! 

It is not sufficient under Rule 13e- 
3 for an issuer merely to make a 
conclusory statement as to the 
fairness of the transaction. Instead, 
the issuer is required to analyze 
fairness in relation to such factcis as 
current market prices, historical 
market prices, net book value, 
“going concern” value and 
liquidation value. Issuers will 
generally opt for an independent 
appraisal of the effects of a 
proposed ‘‘going private” 
transaction before making a 
fairness determination, especially 
since such a determination may 
entail potential legal liabilities. 

Rule 13e-3 applies to an issuer 
having a class of securities 
registered under §12% of the 
Exchange Act and to issuers subject 
to §15(d) thereof as a result of an 
SEC registered public offering.® 
“Going private” transactions are 
subject to Rule 13e-3 only when 
they are of the type enumerated by 
the rule,*4 and certain triggering 
effects are present. Triggering 
effects include the reasonable 
likelihood of or the purpose of 
causing deregistration under the 
Exchange Act or delisting from a 
national exchange.*> 
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Although a particular transaction 
may not have a purpose or 
reasonable likelihood of producing 
any of the Rule 13e-3 effects, it may, 
nevertheless, be subject to Rule 13e- 
3 if it is part of a series of 
transactions which in combination 


produce the Rule 13e-3 triggering - 


effects.2® Thus, all transactions by 
an issuer subject to §12 or §15(d) of 
the Exchange Act which have as a 
purpose or reasonably likely 
outcome the termination of the 
SEC’s regulatory jurisdiction or the 
deprivation of a public market for 
trading in the securities will 
normally be subject to Rule 13e-3. 

Rule 13e-3 exempts from its 
application limited types of 
transactions which would 
otherwise be subject to the Rule. An 
issuer’s “mop up” of outstanding 
minority interests need not comply 
with Rule 13e-3, if these 
transactions are made within one 
year of a tender offer, the original 
tender offer was made for all 
securities of a class, and certain 
requirements pertaining to equal 
consideration and disclosure are 
met.?’ A second type of transaction 
exception applies to “mop ups” of 
' minority interests pursuant to a 
disclosed plan of liquidation or a 
similar type of agreement.2* The 
last major exception is for any 
transaction where security holders 
are able to maintain, after the 
“going private” transaction, an 
equal or enhanced equity interest in 
the issuer.?9 

If the proposed transaction is 
determined to be a Rule 13e-3 
transaction, and there is no 
applicable exception, the rule 
imposes different requirements 
based upon the type of issuer. A §12 
issuer must comply with the 
antifraud requirements of Rule 13e- 
3(b),°° and file a Schedule 13E-3 
with the Commission. Such an 
issuer must make certain 
disclosures in the Schedule 13E-3 
and separately to its shareholders 
regarding the terms of the 
transaction, the purpose of the 
transaction, its fairness, the source 
of funds used for the transaction, 
and the business and _ financial 
condition of the company.?! A 
§15(d) issuer is not subject to the 
antifraud provisions of the rule, but 
is required to file a Schedule 13E-3 
and to make the same disclosures a 
§12 issuer must make to _ its 
shareholders. 
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Rule 13e-4 


The companion rule to Rule 13e-3 
is Rule 13e-4. Rule 13e-4 is 
applicable to “going private” 
transactions which take the form of 
an issuer tender offer, regardless of 
its purpose or intended effect. The 
rule defines tender offer very 
broadly as, “a tender for, or a 
request or invitation for tenders of, 
any class of equity security, made 
by the issuer of such class of equity 
security or by an affiliate of such an 
issuer.”32 

It is possible that a company will 
be subject to both Rule 13e-3 and 
Rule 13e-4, or to just one of the 
rules. A §12 or §15(d) company 
which decides to go private by 
means of a tender offer will be 
required to comply with Rule 13e-4. 
Rule 13e-3 will be applicable, 
however, only to those tender 
offers by companies which have a 
purpose or reasonable likelihood of 
delisting securities from an 
exchange or deregistration from the 
Exchange Act.*8 


Rule 13e-4 requires that an issuer 
tender offer remain open for at least 
15 business days in order to give 
security holders a period of time to 
evaluate the offer and decide 
whether or not to tender their 
securities.*4 In addition, security 
holders must be granted three 
separate withdrawal rights. For the 
first 10 business days of the offer, 
security holders who have tendered 
their securities pursuant to the offer 
must be allowed to withdraw their 
tender. A second withdrawal right 
must be provided when tendered 
securities have not been accepted 
by the issuer within 40 business days 
after the commencement of the 
offer.** A third right of withdrawal 
lasting seven business days must be 
given to shareholders when tenders 
have not been accepted for 
payment and a competing offer is 
made for the same class of 
securities.” 


Rule 13e-4(f)(3), modeled after 
Rule 14(d)(6) of the Exchange Act 
which governs nonissuer tender 
offers, attempts to allow all 
shareholders a fair opportunity to 
participate in the offer. It provides 
for an issuer’s pro rata acceptance 
of securities when the number of 
securities tendered within 10 
business days of the commence- 
ment of the issuer tender offer 
exceeds the amount of securities the 


issuer stipulates that it is willing to 
accept.** When an issuer increases 
the offered consideration, it is 
required to accept on a pro rata 
basis all securities tendered within 
at least 10 business days of the 
dissemination of such notice if the 
offer is oversubscribed and to pay 
that increased consideration to all 
security holders whose tendered 
securities are accepted for 
payment.*® The issuer is permitted, 
however, to accept all tenders of 
less than 100 shares by shareholders 
who tender all securities owned by 
them before prorating other shares 
pursuant to the rule.*® 

At the termination of the tender 
offer, or upon withdrawal of the 
offer, issuers are required by Rule 
13e-4(f)(5) to promptly accept the 
securities tendered and pay the 
consideration offered, or return the 
tendered securities.4! The issuer 
and its affiliates are prohibited for 
at least 10 business days after the 
date of termination of the tender 
offer from purchasing any of the 
securities subject to the offer,*? and 
is likewise prohibited from 
purchasing securities offered 
pursuant to an exchange offer. 
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In addition to the substantive 
provisions imposed by Rule 13e-4, 
the issuer is required, at the time of 
making the offer, to file an “Issuer 
Tender Offer Statement,” Schedule 
13E-4.44 Amendments to Schedule 
13E-4 must be made whenever 
there is a material change in the 
information set forth in the 
statement and at the expiration of 
the offer. 

Although the company need not 
state whether the transaction is fair 
or unfair to unaffiliated 
shareholders, it is required to 


Errata Notice 

The note within the Corporation, 
Banking and Business Law column at 
page 305 of our April 1980 issue was 
incorrectly titled. It should be cited as 
“Federal and State Regulation of 
Political Contributions’’—not 
public contributions. Our apologies to 
author James W. Beasley, Jr., and our 
readers. 


 Thisyear, 
heart disease 
andstroke 
will kill another 


Americans: 
before age 65. 


Put your 
money where 
your Heart is. 


American 
Heart 
Association 


WE'RE FIGHTING FOR YOUR LIFE 


362 


disclose the terms of the offer, the 
withdrawal and pro rata provisions, 
the purpose and effect of the offer, 
any proposals that relate to the 
offer, the source of funds used to 
fund the offer, and certain 
information regarding the business 
and financial condition of the 
company. Most of the information 
required to be set forth in Schedule 
13E-4 must also be disseminated to 
shareholders at the time the offer is 
made. 

Compliance with Rules 13e-3 and 
13e-4 will not necessarily ensure a 
company’s immunity from a 
challenge by disenchanted minority 
shareholders. In the past, many 
shareholders dissatisfied with a 
company’s decision to “go private” 
have resorted to the courts to 
redress their grievances, and it is 
likely they will continue to do so. In 
addition to alleging violations of 
federal securities laws,*5 
shareholders have also alleged 
breaches of the fiduciary duties 
owed by management to minority 
shareholders under state law. 
Delaware courts appear to have 
taken the position that a going 
private transaction entered into for 
the sole purpose of freezing out 
minority shareholders is a violation 
of the fiduciary obligations of the 
majority, but such a transaction will 
be upheld if it is otherwise fair to 
the minority.** The only indication 
that Florida courts might likewise 
require fairness in “going private” 
transactions is the decision of Carr 
v. Leisey, 138 So. 2d 795 (Fla. 2d 
D.C.A. 1962), in which the court 
upheld a “squeeze out” transaction 
that was fair to the corporation and 
its stockholders, even though the 
directors were “interested” in the 
transactions. 

“Going private” may accomplish 
legitimate corporate objectives, but 
there is potential exposure to the 
company both under federal and 
state law especially where the 
transaction solely benefits 
corporate insiders. Since the law in 
this area is still developing, a “going 
private” transaction will continue to 
raise significant legal issues 
regarding, as one writer stated, 
“(t]he extent that insiders can use 
corporate mechanisms unilaterally 
to slice the corporate pie into 
portions which satisfy their appetite 
alone.”* 

It is unlikely that Florida, or any 
other state,* will condone a “going 


private” transaction designed solely 
to enrich corporate insiders at the 
expense of the investing public. 
However, properly structured 
transactions designed to relieve the 
public company from the burdens 
of governmental regulation and the 
expenses associated with minority 
ownership, and to achieve other 
legitimate corporate purposes, will 
probably survive shareholder 
attack. 


' Sommer, Going Private: A Lesson in 
Corporate Responsibility, 27 Sec. Rec. & L. 
Rep. (BNA) D-1 (Nov. 20, 1974). 

2 In 1979, it has been estimated that only 81 
companies decided to “go public.” This 
represents an increase over the previous six 
years. Pappas, Demand for New Stock 
Issues During 1979 was Greater Than in 
Previous Six Years, Wall St. J., Jan. 22, 1980, 
at 37, col. 1. 

3 These securities are referred to as §12 
securities. 15 U.S.C. §78 (1975). 

4 Other reports are also required by §13 of 
the Exchange Act for the year in which the 
offering is made, and for subsequent years in 
which the offered securities are held by at 
least 300 persons. 15 U.S.C. §78 (1975). 

5 One commentator noted that companies 
that go private have one broad objective in 
mind: the elimination of sufficient numbers 
of shareholders to enable the corporation to 
remove its shares from registration with the 
Securities and Exchange Commission (SEC) 
under $12 of the Securities Exchange Act and 
also to achieve the lesser benefits of delisting 
with the exchange on which they are traded. 
Going Private, 84 YALE L. J. 903, 904 (1975). 

® 15 U.S.C. §78(g)(4) (1975). 

715 U.S.C. §78(d)(6)(1975). 

5’ For example, the New York Stock 
Exchange will remove a company’s stock 
from trading if: (a) there are fewer than 1200 
holders of the outstanding stock having 100 
shares or more; (b) the number of shares of 
stock held by unaffiliated persons falls 
below 600,000; or (c) the aggregate market 
value of the company’s stock falls below 
$500,000. NYSE Rule 499, 2 NYSE Guide 
(CCH) para. 2499. 

In Florida, for example, corporations 
may merge without the necessity of 
shareholder vote when a 90 percent owned 
subsidiary is merged into its parent. Fa. 
Stat. §607.227 (1979). 

'© Once the corporation has declared a 
reverse stock split, minority shareholders are 
usually left holding fractional interests which 
can unilaterally be bought out by the 
corporation. See, e.g., Fua. Stat. §607.071 
(1979). 

| The term is descriptive of a “mop up,” or 
second stage of a “going private” 
transaction,“in its broadest sense, might be 
taken to describe any action by those in 
control of the corporation which results in 
the termination of a stockholder’s interest in 
the enterprise . . . [it] has come to imply a 
purpose to force a liquidation or sale of the 
stockholder’s shares, not incident to some 
other wholesome business goal.” 
Voirenberg, Exclusiveness of the Dissenting 
Stockholder’s Appraisal Rights, 77 Harv. L. 
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Rev., 1189, 1192-93 (1964) (emphasis 
supplied in original). 

'2 A Florida corporation is permitted to 
acquire its own stock and either retire it or 
hold it as treasury stock. However, corporate 
funds may be used to purchase stock only to 
the extent of unreserved and unrestricted 
surplus, and only if it does not cause the 
corporation’s insolvency. Stat. 
§607.017 (1979). 

'3 Florida does not have a tender offer 
statute like those adopted in several states. In 
those states where tender offer statutes have 
been adopted, they are not generally 
applicable to issuer tender offers. See, e.g., 
Det. Cone Tir. 8 §178, §203(c)(3). In Florida, 
when a new class of securities is created for 
an offering to existing shareholders, 
registration of those securities is not required 
so long as no commission or other 
remuneration is paid or given, directly or 
indirectly in connection with the securities’ 
sale or distribution. FLa. Stat. §517.061(b) 
(1979). A similar registration exemption for 
exchange offers is provided by §3(a)(9) of 
the Securities Act of 1933, as amended. 

'4 The shareholder may not, for example, 
qualify for long-term capital gains treatment 
if forced to sell his stock without having held 
it for the requisite holding period. See 
generally, 1.R.C. §1223. Moreover, the gain 
realized from the sale may change the 
taxpayer’s marginal tax bracket. 

1S The controversial exchange offer of 
Wells, Rich, and Greene is a case in point. 
One disgruntled investor wrote to the SEC 
that “this attempt of Wells, Rich and Greene 
to go private was a big rip off. If they hada 
valid reason to ‘Go-Public’ in 1965 [sic] they 
had no valid reason to ‘Go-Private’ in 1974.” 
Letter from Bruce Higham, File No. 4-178, to 
the Securities and Exchange Commission. 
For a more extensive discussion of the Wells, 
Rich and Greene transaction, the litigation 
that surrounded the transaction, the 
that surrounded the transaction, and going 
private transactions in general. See 
Stumpf, SEC Proposed “Going Private” 
Rule, 4 Det. J. Corp. L. 184, 195-199 (1978). 

'6 The effective date of Rule 13e-3 is 
September 7, 1979. As authority for adoption 
of the rule, the Commission cites §§17(a) and 
19 of the Securities Act of 1933, as amended, 
and $§3(b), 10(b), 13(e), 14(a), 14(c), 14(e), 
and 23(a) of the Securities Act of 1934. 

'7 The effective date of Rule 13e-4 is 
September 21, 1979. The Commission cites 
as authority for its adoptior. §§3(b), 9(a), 
10(b), 14(e), 15(c)(11), and 23(a) of the 
Securities Exchange Act of 1934, as 
amended. 

'6 Sommer, supra note 1, at D-2. 

19 44 Fed. Reg. 46,736 (Aug. 8, 1979). 

20 Id. 

21 See Item 8, Schedule 13e-3, 44 Fed. Reg. 
46,745 (August 8, 1979). 

22 See note 2, supra. 

23 See note 3, supra. 

24 Rule 13e-3(a)(4)(i) specifically describes 
the transactions that are prescribed by the 
rule, which are: “(A) a purchase of any 
equity security by the issuer of such security 
or by an affiliate of such issuer; (B) a tender 
offer for or request or invitation for tenders 
of any equity security made by the issuer of 
such class of securities or by an affiliate of 
such issuer; or (C) A solicitation subject to 
Regulation 14A (§§249.14a-1 to 240,14a-103) 
of any proxy, consent, or authorization of, or 
a distribution subject to Regulation 14C 


(§§240.14c-1 to 14c-101) of information 
statements to, any equity security holder by 
the issuer . . . ” in connection with certain 
material changes in corporation structure 
(i.e., mergers, consolidations, etc.) 17 C.F.R. 
§240.13e-3(a) (4) (i) (1979). 

25 The effects which trigger the application 
of Rule 13e-3 are enumerated in Rule 13e- 
3(a) (4) (ii) as: 

“(A) Causing any class of equity securities 

of the issuer which is subject to section 12(g) 
or section 15(d) of the Exchange Act to be 
held of record by less than 300 persons; or 
(B) Causing any class of equity securities of 
the issuer which is either listed on a national 
securities exchange or authorized to be 
quoted in an inter-dealer quotation system of 
a registered national securities association 
(i.e. NASDAQ) to be neither listed on any 
national securities exchange nor authorized 
to be quoted on an inter-dealer quotation 
system of any registered national securities 
association.” 17 C.F.R. §240.13e- 
3(a) (4) (ii) (1979). 

Td. 

27-17 C.F.R. §240.13e-3(g)(1)(i)(1979). 

28 17 C.F.R. §240.13e-3(g)(1) (ii) (1979). 

29.17 C.F.R. §240.13e-3(g) (2) (1979). 

a” Rule 13e-3(b) states that it shall be a 
“fraudulent, deceptive, or manipulative act 
or practice” for a §12 issuer directly or 
indirectly: 

(i) To employ any device, scheme or 
artifice to defraud any person; 


(ii) To make any untrue statement of 
a material factor or to omit to 
state a material fact necessary in 
order to make the statements 
made, in light of the 
circumstances under which they 


were made, not misleading; or 
(iii) To engage in any act, practice or 
course of business which operates 
or would operate as a fraud or 
deceit upon any person. 17 C.F.R. 
§240.13e-3(b) (1979). 


3117 C.F.R. §240.13e-3(e) (f) (1979). 

32:17 C.F.R: §240.13e-4(a) (2) (1979). 

33 See note 25, supra. 

417 C.F.R. §240.13e-4(b)(1)(1979). 

317 C.F.R. $240.13e-4(f)(2) (i)(1979). 

36 17 C.F.R. §240.13e-4(f)(2) (iii) (1979). 

37 17 C.F.R. §240.13e-4(£)(2) (ii) (1979). 

C.F.R. §240.13e-4(£)(3) (1979). 

d. 

17 C.F.R. §240.13e-4(f) (3) (i) (1979). 

4! 71 C.F.R. §240.13e-4(f)(5) (1979). 

C.F.R. §240.13e-4(£)(6) (1979). 

417 C.F.R. §240.13e-101 (1979). 

4 Section 13(e) of the Exchange Act does 
not expressly grant a private right of action 
to investors. To sue under §13(e), a 
shareholder would have to demonstrate 
there is a private right of action: Cort v. Ash, 
422 U.S. 66 (1975). 

46 See, e.g., Singer v. Magnavox, 380 A.2d 9 
69 (Del. 1977); Tanzer v. International 
General Industries, Inc., 379 A.2d 1121 (Del. 
1977); Lynch v. Vickers Energy Corp., No. 
4645 (Del. Ct. April 27, 1979); Sterling v. 
Mayflower Hotel Corp., 33 Del. Ch. 293, 93 
A.2d 107 (Ct. Ch. 1952). 


#7 Going Private, supra note 5, at 913. 

48 See Note, supra note 15, at 203. This 
article discusses the protection afforded 
shareholders in “Going-Private” transactions 
by the laws of the states of New York, New 
Jersey, Georgia, California, and Wisconsin. 
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PUBLIC INTEREST LAW 


| Need a Good, 
Honest, Inexpensive 
Lawyer 


By Lee Cook 


“My house is sinking!” said the 
retiree. “I’ve tried to get the 
contractor to fix the bad foundation 
but he won't. Consumer people 
can’t help either. I’m living on a 
small fixed income. Can you get me 
a lawyer I can afford?” 

Through one of Florida’s lawyer 
referral services the retiree can 
receive the name of a lawyer to help 
him in this situation. Lawyer 
referral is a public service designed 
to provide individuals in need of 
legal counsel the name of an 
attorney in their community who 
handles their type of legal problem. 

Lawyer referral services (LRS) 
are part of a three-tiered approach 
by the Bar to educate the public 
about legal services. First, an 
individual must recognize a legal 
problem. Second, the individual 
must associate the legal profession 
with the solution to that problem. 
Once an individual recognizes a 
legal problem and the need for a 
lawyer to resolve it, lawyer referral 
can put him in touch with a lawyer. 
LRS also affords attorneys an 
opportunity to “assist the legal 
profession in fulfilling its duty to 
make legal counsel available,” as set 
forth in Canon 2 of the Code of 
Professional Responsibility. 

Local associations usually 
sponsor a LRS operation as a 
service to the people in their 
community. The Jacksonville Bar 
Association sponsored the first 


referral service in Florida in 1953. 
Since that time, thirteen local bar 
associations in Florida and The 
Florida Bar have sponsored lawyer 
referral services. 

Statewide, approximately 2,000 
attorneys participate in lawyer 
referral. This is an estimated 20 
percent of the total local bar 
association membership in cities 
which sponsor a local lawyer 
referral service. Approximately 
35,000 people were referred to 
Florida lawyers through a lawyer 
referral service during calendar 
year 1978. 

Each local LRS is autonomous, 
with its own method of making 
referrals. Some iefer only by 
telephone interview, some _ by 
personal interview, but most use 
both methods. Some services 
charge the client a small fee for a 
referral and set up the appointment 
for the initial consultation. Fees 
range from $10 to $20 for one-half 
hour of consultation. Most referrals 
are made in the area of family law. 
Criminal law, real estate law and 
wills also receive a large number of 
referrals. 


Florida Bar Programs 


The Florida Bar Lawyer Referral 
Service, instituted in April 1972, 
was the ninth statewide service in 
the country. It was started in an 
effort to fill in the gaps of existing 
services by referring clients in cities 
where no local lawyer referral 
service existed. Presently, 400 of an 
estimated 4,000 attorneys from 50 
cities throughout Florida 
participate in The Florida Bar 
Lawyer Referral Service. During 
the calendar year of 1979, 8,246 
referrals were made. This is a 31 
percent increase over the same 
period in 1978. 

The Florida Bar maintains a toll- 
free line for use by the public when 
contacting LRS. The calls are 
answered by a referral secretary 
who takes the caller’s name and 
address, and obtains a_ brief 
description of the problem. The 
caller receives the name, address 
and telephone number of an 
attorney in his or her community 
who handles the caller’s particular 


type of legal problem. It is the 
caller’s responsibility to make the 
appointment. Referrals are made 
on a rotation basis by city and 
problem classification. 

Under The Florida Bar Lawyer 
Referral Service the first one-half 
hour consultation is provided by the 
attorney for a fee of $10. There is no 
obligation for the attorney-client 
relationship to continue beyond the 
initial consultation. The fees for any 
additional legal services are 
arranged between the client and the 
attorney during the consultation. 

Each participating attorney 
pays The Florida Bar LRS a fee of 
$25 for the first year of membership 
and $15 for the second consecutive 
year. The renewable fee thereafter 
is $10 per year. To defray some of 
the expense of operating the 
program, the participating 
attorneys forward to the LRS 10 
percent of any additional fees over 
the first $25 which result from a 
referral. Each participating 
attorney is further required to carry 
$100,000 professional liability 
insurance. When applying for 
membership, attorneys indicate the 
areas of law in which they will 
accept referrals. 

Traditionally, LRS has been a 
means of assisting moderate 
income individuals in locating an 
attorney. In early 1979 The Florida 
Bar LRS decided to expand its 
scope by establishing three 


Lee Cook has worked with The Florida 
Bar Lawyer Referral Service since joining 
the staff in 1973, and has been director of 
the program since 1975. She is author of 
the Guide to Establishing a Local Lawyer 
Referral Service. 
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programs to help meet the legal 
needs of the poor and under- 
represented sectors of the public. 
The Elderly Referral, Low Fee, and 
Mental Disability Panels offer the 
marginally poor an opportunity to 
obtain the legal services they need. 

Florida’s citizens over 60 
comprise nearly 23 percent of the 
state’s population. Many older 
people live on fixed incomes and 
cannot afford to pay an attorney’s 
normal fees, but they have legal 
needs ranging from social security 
problems to wills and guardianship. 
Through the Elderly Referral 
Panel, persons over 60 on a low 
fixed income can talk with an 
attorney for one-half hour at no 
charge. Additional legal services 
are at a reduced fee, arranged with 
the attorney.Participating attorneys 
are asked to consider the client's 
financial obligations when 
determining additional fees. 
Payment plans or other methods of 
assisting the client in paying the fees 
are encouraged. 

For referral purposes, a low 
income is $10,000 or less per year 
for a household of two; $13,000 per 
year for a household of four. 
Exceptions can be made if the 
applicant has a higher income but 
indicates a financial hardship due to 
a handicap or medical problems not 
covered by Medicare or Medicaid. 
Eligibility for referral is determined 
by the LRS interviewer. 

Many other people have incomes 
that exceed the guidelines to qualify 
for free or low cost legal assistance 
available through community legal 
aid or legal service offices, but still 
cannot afford to take their legal 
problems to a lawyer. The Low Fee 
Panel was formed to assist this 
segment of the population in 
getting legal help at a cost they can 
afford. The Low Fee Panel serves 
those people who do not qualify for 


legal aid and cannot afford an 
attorney's normal fee. As with the 
Elderly Referral Panel, the client 
gets the first one-half hour 
consultation at no charge with 
additional legal services at a 
reduced fee (suggested at one-half 
the normal fee). The economic 
guidelines for client eligibility are 
the same as for the Elderly Referral 
Panel. 

Until recently both the Elderly 
Referral and Low Fee Panels were 
operational only in cities not 
covered by local referral offices. 
The success of the panels 
emphasized the need in many areas 
of Florida for some kind of reduced 
fee panel, and led to the recent 
expansion of the Elderly Referral 
and Low Fee Panels to statewide 
operation. Some local referral 
offices operate similar low fee 
panels and the statewide service 
does not make referrals in those 
cities. 

The Mental Disability Panel is 
different in most respects from 
both the Elderly Referral and Low 
Fees Panels. The Mental Disability 
Panel was begun as part of a $25,000 
grant received by The Florida Bar 
from the American Bar Association 
Bar Funding Program. The purpose 
of the grant was to educate and 
involve Florida lawyers in this 
relatively new and specialized area 
of practice. 

The Mental Disability Panel is an 
endeavor of the organized bar to 
meet the legal needs of the mentally 
disabled and others with 
developmental disabilities (mental 
retardation, cerebral palsy, 
epilepsy, autism and_ learning 
disabilities) —estimated to include 
more than 25 million adults and 
children in the United States. In 
many cases these individuals are 
unable to care for their personal 
legal needs. Their need for legal 
services is acute and sometimes 
seriously neglected. The Mental 
Disability Panel provides special 
representation to the disabled with 
respect to safeguarding their basic 
legal rights and obtaining adequate 


ECONOMIST 
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treatment. 

Unlike The Florida Bar’s regular 
LRS—which does not operate in 
cities with local LRS offices—the 
Mental Disability Panel is statewide 
in scope. There is no fee for 
membership. Panel attorneys are 
required to handle referral cases on 
a pro bono basis where 


appropriate. If a client shows an 


ability to provide some 
compensation for legal services, a 
panel attorney may negotiate a 
reasonable fee. Panel attorneys are 
entitled to any fee awarded by 
statute or court order. Ten percent 
of any fee collected from a referral 
must be forwarded to The Florida 
Bar LRS to defray the operating 
expenses of the Mental Disability 
Panel. 

The Mental Disability Panel is 
publicized by a_ brochure 
distributed to all interested 
agencies, organizations and lawyers 
for dissemination to eligible clients. 
Each referral is made on a rotation 
basis by city and classification of 
legal problem. All clients are 
informed that there is no charge for 
the first one-half hour consultation. 


Benefits 


The Florida Bar Lawyer Referral 
Committee feels that programs like 
the Elderly Referral, Low Fee and 
Mental Disability Panels, are one 
answer to the question of providing 
Florida’s unrepresented and 
underrepresented citizens greater 
access to the courts, posed by the 
Florida Supreme Court in The 
Florida Bar v. Rosemary Furman. 
In addition, the Bar and _ its 
individual members benefit from 
great public relations and image- 
enhancing publicity from programs 
such as these. Already The Florida 
Bar has received statewide 
publicity on the Elderly Referral 
and Low Fee Panels. 

Since their inception in April 
1979, the Elderly Referral and Low 
Fee Panels have been a success. 
Through the Elderly Referral 
Panel, 131 referrals have been 
made. Most referrals were 
concentrated in the 12th Judicial 
Circuit (Sarasota/Bradenton area) 
and involved wills, estates and 
guardianship law. Other referrals 
were made in real estate, family law 
and contract matters. Tallahassee, 
Clearwater and Pensacola also 
received a large number of referrals 
through the Elderly Referral Panel. 
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Many referrals traditionally 
result in “no shows” at the attorney’s 
office, particularly if it is the client’s 
responsibility to make the 
appointment instead of the referral 
service. However, statistics show 
that “no shows” for the Elderly 
Referral Panel are lower than the 
average for the statewide service's 
regular referral panel. The numbers 
of consultations, pending and 
closed cases are also higher than the 
average for the regular LRS panel. 
In addition, 82 attorneys 
participating in the Elderly Referral 
Panel collected over $3,000 from 
referrals. 

Referrals under the Low Fee 
Panel have numbered 308 since 
April 1979. Most referrals were 
made to clients in the Tallahassee 
area and involved family law 
matters. Other areas of referral 
included criminal law, wills and 
estates, contract and labor law. 
Again, success of the program can 
be shown in the reduced number of 
“no shows,” and in the increased 
number of clients who make use of 
the free consultation and continue 
with the attorney for further legal 
services. The 40 attorneys 
participating in the Low Fee Panel 
collected nearly $2,500 from 
referral cases. 

The Mental Disability Panel has 
been in operation since January 
1979 and has 62 participating 
attorneys. There have been 47 
referrals made under this program 
since its inception. Most referrals 
were made for Baker Act hearings 
or involuntary civil commitment 
proceedings. Referrals were also 
made for the right to education, 
housing discrimination, right to 
refuse treatment and employment 
discrimination areas of mental 
disability law. Additionally, 
referrals were made to mentally 
disabled persons in traditional legal 
areas such as wills, criminal law, 
real estate, family law and personal 
injury. Attorneys participating in 
this program have collected $1,225 
in fees. 

Through programs such as the 
Mental Disability, Elderly Referral 
and Low Fee Panels, the organized 
bar is assisting in the delivery of 
legal services to the public. The 
goal of the Lawyer Referral Service 
is to continue to change _ its 


programs to meet the needs of 
individuals who may be unable to 
obtain 


legal services through 
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traditional avenues. 

“I think I need a lawyer,” one 
caller recently related to the LRS 
secretary. “I need to have a resume 
done.” The Florida Bar’s LRS 
frequently receives calls from 
individuals who do not require the 
services of a lawyer. These people 
are referred to a number of 
different agencies and _ organi- 
zations. A file of telephone numbers 
for offices such as the Division of 
Consumer Services, American Civil 
Liberties Union, U.S. Patent Office, 
and scores of others, is maintained 
by the referral service. LRS also 
makes The Florida Bar’s public 
service brochures available to 
people who want basic information 
on wills, real estate, 18-year old 
rights, or dissolution of marriage, 
among others. Callers with 
complaints about lawyers or judges 
are directed to the proper grievance 
branch office or the Judicial 
Qualifications Commission. An 
effort is made to refer each caller to 
either a lawyer if it is a legal 
problem, or the proper agency or 
organization if it is a consumer, 
social or other type of problem. 
This procedure is an_ indirect 
benefit from LRS that enhances the 
Bar’s public image. 

As the legal profession continues 
to change, and the public’s need for 
legal services changes, the Lawyer 
Referral Service is changing to keep 
pace. This is accomplished through 
special panels like the Elderly 
Referral Panel and by recruiting 
attorneys in specialized areas of law 
such as the Mental Disability Panel. 
However, all of this effort to meet 
the public’s need for legal services 
is for naught if the public does not 
know the service exists. Thus 
another change in lawyer referral is 
the concept of paid advertising 
campaigns. In the past, the LRS 
advertising had essentially been 
limited to the yellow pages of the 
telephone directory. There had not 
been a need to advertise anywhere 
else although public service 
announcements are featured in 
some cities on radio or television, 
and newspapers occasionally do 
print articles or include the LRS 
telephone number in an Action Line 
column. But LRS program directors 
and committees all over the country 
are now finding this is not enough. 
LRS has traditionally tried to help 
the public sort out the confusion of 
choosing a lawyer. To accomplish 


this task lawyer referral must 
expand its advertising efforts to 
achieve increased public 
awareness. 

Toward this goal, The Florida 
Bar Lawyer Referral Committee 
has been investigating the 
possibility of running a_ pilot 
advertising campaign in the 
Tampa, St. Petersburg, Clearwater, 
Sarasota and Bradenton areas with 
the help of professional advertising 
advisors. The Committee hopes to 
be able to determine the best media 
buys for the dollar, the most 
effective advertising copy, and the 
most efficient way to inform the 
target audience and thereby meet 
the goals of the LRS. On the horizon 
is a statewide advertising campaign 
which will advertise The Florida 
Bar’s statewide LRS and, with the 
cooperation of local LRS offices, 
the local lawyer referral services. 

In the 1980’s use of lawyer 
referral services by both the public 
and attorneys will increase. Many 
problems can be structured within 
the existing referral services that 
meet the needs of those who are not 
now making full use of the legal 
assistance available to them. For 
example, pro bono panels can be 
established in areas where legal aid 
is overburdened. Free legal check- 
up programs can also be arranged 
through a referral service. Even 
public education programs and 
speakers’ bureaus on specific areas 
of law, such as wills, divorce, or real 
estate, can be coordinated through 
an LRS. In-court referral systems 
can be established to help 
individuals obtain an attorney at the 
time they need one most. This is 
especially effective in reducing the 
caseload of public defender’s and 
legal aid offices. Legal information 
booths in shopping malls, and 
senior citizens’ wills programs in 
nursing homes or senior citizen 
centers can both be coordinated by 
a lawyer referral service. 

Image building is an important 
benefit of an LRS program. In this 
age of consumerism, LRS can help 
bridge the gap between the public 
and the Bar. It is also one of the best 
mechanisms for carrying out the 
delivery of legal services programs 
of the Bar and should be the driving 
force in their implementation. Past 
Bar President Robert L. Floyd once 
called LRS a “sleeping giant.” It is 
now awakening and the 1980's will 
bring it to its full potential. oO 
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LABOR LAW 


The Unavoidable 
Doctrine of 
Avoidable 
Consequences 


By Robert Fraser 


Whether an employee has 
avoided damages in a wrongful 
discharge case sometimes provides 
the last barrier for the employer to 
raise against the employee's 
recovery. When representing either 
party ina case involving established 
damages, the doctrine of avoidable 
consequences can be unavoidable. 

The duty to mitigate damages 
exists in some statutory and 
common law contexts while it is 
excluded from others. The doctrine 
of avoidable consequences is not 
limited solely to contracts as it has 
an application in tort actions as 
well.'! In a contractual context, the 
doctrine arises in actions other than 
those presented by employment 
cases; in the employment context, it 
has been applicable to both 
employer and employee.2 The 
scope of this article will be limited 
to the considerations pertaining to 
an employee’s duty to mitigate after 
a breach of an employment 
contract and resultant damages 
have been established. 

Basically, the employee’s failure 
to mitigate damages will reduce a 
damage award in a case involving 
the employer's breach of the 
employment contract. As noted in 
Ballard v. El Dorado Tire Co.,3 an 
employee need only prove the 
contract price and the breach of the 
contract to establish an entitlement 
to all future installments, which are 


reduced to present value. In 
addition, the employee’s award will 
be reduced by the amount the 
employee earns or _ reasonably 
could have earned if the employer 
sustains its burden of proving up 
those amounts. 

Unfortunately, the cases do not 
establish a sharp cutting edge for 
evaluating mitigation efforts. 
Frequently, appellate decisions 
merely recite that the evidence 
below established that the 
employee met the requirement.‘ 
Reported trial court decisions tend 
to set out the facts in greater detail, 
but they frequently provide scant 
reasoning to support the result 
reached.> Some exceptions exist to 
the lack of guidance to be gleaned 
from the cases® but the absence of 
clear decisional law underscores the 
need to hold back nothing at the 
trial stage. 

At the outset, an understanding of 
mitigation doctrine semantics is 
necessary to deal with the issue. 
Williston’ notes that the law does 
not penalize the damaged party’s 
failure to mitigate; it merely will not 
compensate for the losses that a 
reasonable man _ could avoid. 
Corbin® generally agrees with 
Williston and further notes that no 
“duty” to mitigate is created by law. 
Instead, the law simply does not 
compensate for unnecessary 
expenses incurred by the damaged 
party’s failure to mitigate. Justice 
Cardozo? saw the unreasonable 
rejection of mitigating employment 
as a break in the casual chain 
between discharge and damages. 

The reasoning of Williston and 
Corbin has not found any extensive 
application in the cases.!°® 
Generally, decisions seem to treat 
the failure to mitigate as a penalty 
for the injured party’s sloth or for 
attempting to exploit the breached 
contract.'' Perhaps as a result of 
that reasoning, the penalty of 
reducing damages for failing to 
mitigate has been sparingly 
applied. Thus, if a general lesson 
can be drawn from Corbin, 
Williston, Cardozo and_ other 
authorities it is this: The law seeks to 
minimize economic waste by 
refusing to compensate a worker 


who elects to watch his damages 
grow while he has the power to cut 
them. The problem in applying the 
lesson arises while attempting to 
determine the extent of the 
obligation in any given factual 
setting. 


Is Mitigation Required? 


The first question to answer in 
any given case is whether 
mitigation is required. In some 
cases, a statute such as Title VII of 
the Civil Rights Act of 1964!? will 
require mitigation. In other cases, 
the mitigation requirement will be 
written into a statute by the courts.'* 
Meanwhile, some employees are 
exempt from the mitigation 
requirement. In Florida, for 
example, “public officers,” such as 
policemen" need not mitigate their 
damages while “public employees” 
such as firemen!> must do so. 

An important distinction exists 
between the mitigation require- 
ment and the reduction of the 
amount earned as interim earnings 
during the period between breach 
and verdict. An employee who has 
no duty to mitigate is not required 
to deduct interim earnings.'® 
Employees who are required to 
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mitigate, meanwhile, will have their 
damage award reduced by the 
amount of their interim earnings 
regardless of whether the amount 
earned was required by _ the 
employee’s obligation to mitigate 
damages.'7 An employee, then, 
who accepts work of a menial, 
onerous or objectionable character 
will have exceeded the obligation to 
mitigate. Nonetheless, the 
employee’s interim earnings will be 
deducted from the amount flowing 
from the breach. 


The effect of interim earnings is 
marked by another important 
caveat. In order for interim 
earnings to reduce an employee’s 
damages, the work performed must 
coincide in time and circumstances 
with the work contemplated by the 
breach contract. If the interim 
employment could have been 
performed in addition to the work 
contemplated by the breach 
contract, the earnings will not 
reduce the damage award since the 
employee presumably could have 
received compensation from both 
sources. To the extent that both 
sources of earnings overlap, the 
employee’s damages will be 
reduced by the percentage of 
overlap.'* Thus, if an employee 
finds interim employment which 
could have been performed in 
addition to that provided under the 
breached contract, the damages 
attributable to the employer's 
breach will not be reduced. If the 
employee’s interim compensation 
arises out of work which was 
performed during, for example, 25 
percent of the time when work 
would have been performed under 
the breach contract, the employee’s 
award will be reduced by that 
percentage. 


Satisfying the Mitigation 
Requirement 


If an employee must mitigate, the 
next consideration consists of 
determining the actions required by 
law to satisfy the minimum 
mitigation threshold. This 
consideration is the crux of most 
mitigation disputes. It rests 
primarily on the question of 
whether the employee took 
reasonable steps to avoid part or all 
of his or her damages. The failure to 
mitigate can result in a total or 
partial reduction of the employee's 
eventual award.!9 

The most significant factor in 
determining whether an employee 
has acted reasonably arises out of 
the similarity between the position 
from which the employee was 
discharged compared with other 
available employment. In Williams 
v. Albermarle City Bd. of Ed.,” 
plaintiff sued when the 
desegregation of a school system 
resulted in his being demoted from 
his position as a school principal to 
that of an assistant principal. The 
trial court found that Williams had 
been demoted as a result of racial 
discrimination and that he was 
entitled to an award of damages 
without reduction for his failure to 
mitigate. The appellate panel 
reversed as to the award of 
damages.2!. The Fourth Circuit 
Court of Appeals heard the case en 
banc and reinstated the trial court’s 
damages, noting:22 


[W]e assume the correctness of the school 
board’s contention that a teacher or school 
administrator, “demoted” or discharged 
illegally may be precluded from the 
recovery of damages therefor by an 
unreasonable refusal to accept alternative 
employment. [citing cases] But whether the 
refusal to accept alternative employment is 
so unreasonable as to preclude recovery of 
damages by the improperly discharged or 
demoted employee requires a weighing of 
many facts and circumstances. 
Comparability in salary, which apparently 
the appellant school district assumes to be 
the sole test of a reasonable offer of 
alternative employment, is only one fact to 
be considered in this connection. 
Comparability in status is often of far more 
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importance especially as it relates to 
opportunities for advancement or for 
employment other than comparability in 
salary. Accordingly, a discharged or demoted 
employee is not required in mitigation of 
damages, to accept alternative employment 
of an “inferior kind,” or of a more “menial 
nature,” or employment outside of his usual 
type or for which he is not sufficiently 
qualified by experience, or employment the 
inferiority of which might injuriously affect 
the employee’s future career or reputation in 
his profession. [footnote omitted] Whether 
the discharged or demoted teacher 
reasonably refused the alternative 
employment for any of these reasons is 


ordinarily a factual issue . . . 


The high degree of similarity 
necessary for compelling the 
acceptance of available employ- 
ment is shown in Ballard v. El 
Dorado Tire Co.* In Ballard, 
plaintiff sued a Michigan 
corporation for breaching an 
employment contract under which 
the plaintiff was required to work 
as an executive vice president and 
general manager of the defendant’s 
Florida subsidiary. Upon breach of 
the contract by the employer, the 
plaintiff did not seek other 
employment due to a noncom- 
petition clause. The effect of that 
failure, though, apparently was not 
adjudicated when the district court 
found that the defendant had failed 
to show the availability of other 
employment. 


The court of appeals affirmed the 
district court’s decision, noting that 
the defendant/employer had the 
burden of proving that the 
plaintiff/employee had obtained a 
substitute position or could have 
obtained one with reasonable 
effort. In so holding, the court of 
appeals considered the testimony 
of a defense expert to the effect that 
the availability of positions for 
“professional technicians and 
managers” was marked by a low 
rate of unemployment in Orlando. 
The court rejected that evidence as 
being insufficient, however, and 
required a showing that the 
employment was available in 
plaintiff's specific line of work, not 
in the general category of 
technicians and managers. Indeed, 
the court of appeals required a 
showing that a managerial-type 
position in the tire industry was 
available to plaintiff in order to 
trigger his obligation to mitigate. 
Having failed to sustain its burden, 
the defendant company obtained 
no relief from plaintiff's absolute 
failure to seek other employment. 
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Ballard also illustrates that the 
capacity of the injured party can 
determine the allocation of the 
burden of proof and, thus, affect 
the result. Ballard*4 distinguished 
Nello L. Teer Co. v. Hollywood 
Golf Estates, Inc.,> which held that 
an independent contractor whose 
contract was breached carried the 
burden of proving that it had 
attempted to mitigate damages and 
could not do so. The court in 
Ballard based the different 
allocation of proof on the 
observation that the contractor is in 
a position to know of available 
contracts. The employer of a 
discharged employee, meanwhile, 
can be expected to know as much, if 
not more, as the employee about 
available positions.2® The 
distinction between Ballard and 
Nello L. Teer Co. seemingly 
provides thin reasoning for 
allocating the twin burdens of 
producing evidence and persuasion 
as they do. 

Some authorities take the 
position that the defendant’s 
burden of proving a failure to 
mitigate is not satisfied by a mere 
showing that similar employment 
was available.2”7 Those authorities 
maintain that the defendant must 
show plaintiff's ability to obtain the 
alternative employment. If 
followed, the distinction could 
prove crucial. In Ballard, for 
example, the defendant failed to 
show that employment similar to 
plaintiff's position as an executive 
was available to him. If the 
defendant had proved the 
availability of such a position, the 
question of whether plaintiff could 
have obtained it apparently would 
have imposed a _ separate and 
possibly more troublesome element 
of proof on the defendant. 

The similarity requirement can 
be dissected in many ways. One 
authority,2® for example, analyzes 
the employee’s obligation to accept 
available employment: when it is 
more menial; when the employee is 
not qualified by experience; when it 
is more onerous; when the wage or 
salary is lower; and when it is outside 
of plaintiff's chosen line of business. 
Those categories can fairly be 
considered as part of the similarity 
requirement and need not be 
discussed at length in this article. 

Other considerations, however, 
exist which have little or nothing to 
do with the similar nature of the 
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available work. Instead, they call 
different issues into play in 
determining whether the employee 
acted reasonably. 

One frequently discussed 
consideration pertains to the 
distance an employee can be 
expected to travel in order to obtain 
and hold a substantially similar 
position. Generally, an employee is 
not required to seek employment 
“at a distance from his home.”?¢ 
One Florida court has indicated 
that the search for similar 
employment need not extend 
beyond the “immediate community 
or neighborhood.”*! Conversely, an 
illustration provided by one 
authority®? implies that an 
employee can be required to move 
from one city or state to another in 
the interest of mitigation if the trier 
of fact finds it reasonable under the 
circumstances. 

Another consideration arises out 
of the effect on an employee's 
career or reputation if the 
employment available to him will 
injure later advancement. For 
example, a wrongfully discharged 
reporter for a large metropolitan 
newspaper could find substantially 
the same position on a weekly 
newspaper, a shopper or a scandal 
sheet. If such a position would be 
injurious to the reporter’s career, 
however, accepting it will not be 
required.* 

A third consideration arises out of 
the employee’s refusal to accept 
substantially equivalent employ- 
ment for an employer whom the 
employee reasonably finds 
objectionable. In such a 
circumstance the employee need 
not accept the position, whether it 
be offered by the former employer 
or some other, in order to mitigate 
damages.*4 

The considerations set forth 
above are not exhaustive. Instead, 
they represent the most cited 
reasons for refusing to reduce a 
damage award as a result of a 
failure to mitigate. Since the 
doctrine of the avoidable 
consequences almost always poses 
a factual question of reasonableness 
under the given circumstances, no 
consideration set forth in this article 
should be viewed as conclusive. In 
addition to the shifting winds of 
reason, the employee can be 
subjected to minority positions 
regarding reasonableness as a 
matter of law. 


For example, the basic 
requirements that alternative 
employment be the same or similar 
to the work available under the 
breached contract has been subject 
to limitations. In N.L.R.B. 
Madison Courier, Inc.,®> the Circuit 
Court of Appeals for the District of 
Columbia refused to enforce a back 
pay award under the National 
Labor Relations Act when it found 
an inadequate effort to mitigate 
damages by striking printers. The 
court recognized that its decision 
departed from common law 
contract decisions. It justified the 
departure by noting that the act was 
“imbued with a special sense of 
public policy,”** which promoted 
employment and production over 
remedying individual losses and 
preventing unfair windfalls to 
employers. 

In short, the court held that 
striking printers were obligated to 
seek work outside of the printing 
industry after the absence of such 
employment in the Madison, 
Wisconsin, area became apparent. 
The court found that the lack of 
such employment should have 
become apparent after four 
months. The four-month period of 
permissible refusal to seek 
dissimilar employment was 
determined from several factors, 
the most concrete of which was the 
acceptance by two strikers of 
employment 50 miles from 
Madison. 

The opinion emplores other 
considerations which need not be set 
forth here with regard to an 
employee’s duty to mitigate under 
the National Labor Relations Act. 
Fundamentally, the opinion stands 
for the proposition that a worker 
must seek dissimilar employment 
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after a reasonable time. It does not 
require the “lower sights” 
exception, which requires an em- 
ployee to seek lower paying work, 
to be applied to the facts of the 
case.” Indeed, the court pointed 
out that:%* 


.. . Even under the “lower sights” doctrine, 
the employee need not accept employment 
which is not consonant with his particular 
skills, background and experience, or which 
involves conditions that are substantially 
more onerous than his previous position. 


The court’s intrusion into the fact- 
finding function of the N.L.R.B. has 
been the subject of criticism.*® In 
any event, the opinion’s application 
to common law or other statutory 
contexts appears to be severely 
limited by its own terms. 

In light of the foregoing 
considerations, the employee's 
obligation to avoid the con- 


sequences of the employer’s breach 
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poses subtle challenges for the labor 
practitioner, especially the 
employers counsel. Given the 
impact on the eventual award, 
however, neither side to such a 
dispute can afford to ignore the 
ultimate question of “reason- 
ableness” in these cases. o 
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Employees Must Seek Work Outside Their 

Trade To Mitigate Back Pay Damages, 43 
ForpuaM L. Rev., 889 (1975). 
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CRIMINAL LAW 


Jury Challenges in 
Florida: Improving 
the Composition 
of Juries 


By James K. Green 


Imagine being white and 60. 
Imagine facing a jury of 12 blacks in 
their early 20’s. 

Think about it. In most Florida 
counties, the exact opposite would 
be true. The typical defendant 
would be in his early 20’s and 
probably from a minority group, 
and would face a jury where his 
peers were conspicuously absent. 
Jury composition in his case would 
reflect the composition of the voter 
registration list, which is the source 
list mandated by F.S. §40.01. To the 
typical minority defendant, the 
Palm Beach social register is as 
representative of his peers as the 
voter registration list. 

The exclusive reliance on voter 
registration lists creates problems 
that are both apparent and 
unknowable. On the one hand, the 
contrast of an all-white jury to a 
black defendant is neither subtle 
nor without contradiction in our 
supposedly egalitarian society. On 
the other hand, 


When any large and identifiable segment of 
the community is excluded from jury 
service, the effect is to remove from the jury 
room qualities of human nature and varieties 
of human experience, the range of which is 
unknown and perhaps unknowable. It is not 
necessary to assume that the excluded group 
will consistently vote as a class to conclude, 
as we do, that their exclusion deprives the 
jury of a perspective on human events that 
may have unsuspected importance in any 
case that may be presented: Peters v. Kiff, 
407 U.S. 493, 503-504 (1972). 


The solution of these problems. is 
obvious — supplement the voter 
registration lists with other source 
lists such as Social Security lists, 
drivers’ license lists or census 
records, to name a few. To do this, 
Florida’s statutory requirement that 
juries be selected exclusively from 
voter registration lists must be 
amended or declared unconsti- 
tutional pursuant to a jury 
challenge. This article will examine 
both the theoretical and practical 
aspects of a jury challenge in 
Florida courts. 


Introduction 


Both the Federal and Florida 
Constitutions provide that an 
accused shall have the right to trial 
by an impartial jury. Historically, 
impartiality was thought to result 
when an accused was tried by a jury 
of peers — people of equal rank or 
class: 4 Blackstone Comm. 360. It 
was assumed that, as peers, jurors 
would emphasize with the accused 
to the point of “doing justice 
between subject and subject, and 
(serving as) a safeguard for the 
subject against the power of the 
crown:” F. Pollack, Essays in 
Jurisprudence and Ethics, 211 
(1882). The emphasis on selecting 
jurors from peers was workable for 
as long as peers were easily 
determined. In precapitalist 
England, there were two groups of 
peers — noblemen and com- 
moners. However, the United 
States Supreme Court has moved 
away from requiring a jury of peers. 
Instead, it treats impartiality more 
in terms of a jury being chosen from 
a fair cross-section of the 
community. This treatment reflects 
the difficulty of defining “peers” in 
an industrial society, as well as the 
increased stratification of American 
society. 

The classic statement of the 
cross-section principle was made 
by Justice Murphy: 


The American tradition of trial by jury 
considered in connection with either 
criminal or civil proceedings, necessarily 
contemplates an impartial jury drawn froma 
cross section of the community. This does 
not mean, of course, that every jury must 
contain representatives of all economic, 


social, religious, racial, political and 
geographical groups of the community; 
frequently such complete representation 
would be impossible. But it does mean that 
prospective jurors shall be selected by court 
officials without systematic and intentional 
exclusion of any of these groups. 
Recognition must be given to the fact that 
those eligible for jury service are to be found 
in every stratum of society. Jury competence 
is an individual rather than a group or class 
matter. That fact lies at the very heart of the 
jury system. To disregard it is to open the 
door to class distinctions and discrimination 
which are abhorrent to the democratic ideals 
of trial by jury: Thiel v. Southern Pacific 
Railroad Co., 328 U.S. 219 (1946). 


Principles of 
Underrepresentation 


The United States Supreme 
Court has long recognized that 
substantial underrepresentation of 
distinctive groups on petit jury 
source lists or venires can violate the 
sixth amendment fair cross-section 
requirement: Duren v. Missouri, 
439 U.S. 357 (1979); Whitus v. 
Georgia, 385 U.S. 545 (1967). 
Similarly, substantial under- 
representation of distinctive groups 
on grand jury source lists or venires 
can constitute an equal protection 
violation: Castaneda v. Partida, 430 
U.S. 482 (1976). And exclusion of 
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distinctive groups in the selection of 
grand jury forepersons can also 
violate equal protection: Rose. v. 
Mitchell, _—. U..5....,, 99, S.Ct. 
2293, 3005 (1979). 

The requirements for demon- 
strating prima facie fair cross- 
section violations differ slightly 
from those for equal protection 
violations. 

In order to show a prima facie 
fair cross-section violation, the 
defendant must show: 

(1) that the group alleged to be excluded 
is a “distinctive” group in the community: 

(2) that the representation of this group 
in venires from which juries are selected is 
not fair and reasonable in relation to the 
number of such persons in the community; 
and 

(3) that this underrepresentation is due 
to systematic exclusion of the group in the 
jury selection process: Duren v. Missouri, 439 
U.S. at 564. 

In order to show that an equal 
protection violation has occurred in 
the context of grand jury selection, 
the defendant must show: 


(1) that he is a member of the distinctive 
group that is alleged to be underrepresented; 

(2) “the degree of underrepresentation 
must be proved, by comparing the 
proportion of the group in the total 
population to the proportion called to serve 
as grand jurors, over a significant period of 
time...” and 

(3) a selection process which is 
susceptible to abuse or not racially neutral 
supports the presumption of discrimination 
raised by the statistical showing: Castaneda 
v. Partida, 30 U.S. at 494-495. (Citations 
omitted) 

While it is clear that “neither the 
jury roll nor the venire need be a 


perfect mirror of the community or 
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accurately reflect the proportional 
strength of every identifiable 
group,” — Swain v. Alabama, 180 
U.S. 202, 209 (1965) — the United 
States Supreme Court has found 
violations of the fair cross-section 
requirement or equal protection 
clause . where jury selection 
procedures resulted in substantial 
underrepresentation of particular 
distinctive groups. The statistical 
method for proving substantial 
underrepresentation of a distinctive 
group is commonly referred to as 
the rule of exclusion. It involves 
comparing the proportion of the 
distinctive group in the total 
population to the proportion on the 
source list or those called to serve as 
grand or petit jurors, over a 
significant period of time. 


The idea behind the rule of exclusion is not at 
all complex. If a disparity is sufficiently 
large, then it is unlikely that it is due solely to 
chance or accident, and, in the absence of 
evidence to the contrary, one must conclude 
that racial or other class related factors 
entered into the selection process: Castaneda 


v. Partida, 30 U.S. at 494-495. (Citations 
omitted) 


Proving Underrepresentation 

To establish the elements for fair 
cross-section and equal protection 
violations, the defendant must first 
establish that the underrepresented 
group is a distinctive group in the 
community. It is well established 
that Blacks, Hispanics, and women 
are distinctive groups: see 
Castaneda v. Partida, supra. Other 
groups, such as young adults, 
migrant workers, and_ welfare 
recipients, must be shown to be 
“one[s] that [are] a recognizable, 
distinct class, singled out for 
different treatment under the laws, 
as written or as applied:” 
Hernandez v. Texas, 347 U.S. 475, 
478-479 (1954). Testimony from 
sociologists can be helpful in 
establishing attitudinal differences 
between a distinctive group and the 
rest of society. Also, judges will take 
judicial notice of laws which single 
out certain groups for benefits or 
detriments. In equal protection 
cases, the defendant can easily 
demonstrate that he or she belongs 
to the distinctive group through 
testimony or judicial notice. 

Second, the representation of the 
distinctive group on venires, juries, 
or as grand jury forepersons must 
be shown by comparing the 
proportion of the group in the total 
population to the proportion of the 


group called to serve on venires, 
juries or as grand jury forepersons. 
Local chambers of commerce or 
planning agencies normally 
provide current census and 
population data for the county or 
jury district. The local supervisor of 
elections can be helpful in 
providing data on the racial, sexual 
and age composition of registered 
voters. Finally, the clerk of the 
court keeps or should keep lists of 
names of past venires, juries and 
grand jury forepersons. The clerk is 
also required to keep on file grand 
jury reports which are signed by the 
forepersons. These names can be 
matched with the data contained on 
the voter registration cards to 
determine their composition. This 
is laborious but necessary, and 
often involves recording data from 
thousands of voter registration 
cards. In counties where 
registration lists are computerized 
this task can be accomplished much 
more quickly with the aid of 
registration personnel. If the clerk 
does not preserve jury lists, the 
defendant can call defense 
attorneys, judges, clerks and other 
court personnel to testify regarding 
composition of those lists. 

While statisticians are not 
required for jury challenges, their 
ability to collate and present data 
greatly facilitates appellate review. 
Statisticians are available at almost 
every college. Before they discuss a 
jury challenge, it is advisable for 
both counsel and statistician to 
familiarize themselves with Kairys, 
“Multiple Source Lists,” 65 Cal. L. 
Rev. 776 (1977); Finklestein, 
“The Application of Statistical 
Decision Theory to Jury 
Discrimination Cases,” 80 Harv. L. 
Rev. 338 (1966); and Castaneda v. 
Partida, 430 U.S. 482, 496, n. 17. 
While there are no firm standards 
by which to evaluate the 
representativeness of source lists and 
juries, the United States Supreme 
Court seems to be moving toward 
the adoption of the binomial 
distribution analysis: Id. For blatant 
cases of jury underrepresentation, it 
is suggested that the statistician 
utilize the absolute and 
comparative disparity analyses, 
which are simple and readily 
understandable by all attorneys. 

Third, in petit jury challenges, the 
defendant must demonstrate that 
the underrepresentation is due to 
systematic exclusion of the group in 
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the selection process. This can be 
done by comparing the percentage 
of the group in the population to the 
percentage on the source lists and 
then to the percentage on the 
venire. In grand jury challenges, a 
selection procedure that is 
susceptible to abuse or is not 
racially neutral supports the 
presumption of discrimination 
raised by the statistical showing. 
The element necessitates a 
thorough study of local jury 
selection, from voter registration to 
the swearing of the jury. In many 
Florida counties, the process begins 
when the court clerk prepares juror 
cards from the list of registered 
voters. Jury commissioners then 
select the required number of cards 
for a given year and give them to 
the jury clerk, who types the names 
and addresses on long sheets and 
makes strips of the names. A judge 
then puts them into the jury box and 
picks names when needed. 


The juror cards which the jury 
commissioners select often contain 
information unrelated to juror 
qualifications, such as freeholder 
status, occupation and _ precinct 
number. The opportunities for 
discrimination are numerous. For 


example, since housing in many 
Florida communities is segregated 
to some extent by neighborhood, a 


jury commissioner can _ easily 
discriminate against blacks or other 
groups by reference to precinct 
number on juror cards. Counsel 
may find it necessary in some cases 
to introduce testimony of housing 
patterns through city planners or 
other demographic experts. 


What is important is not proof of 
actual discrimination; rather, all 
that needs to be established is a 
selection process whereby 
discrimination is possible: 
Castaneda, supra. The selection 
process for grand jury forepersons, 
for example, provides a_ clear 
opportunity to discriminate. F.S. 
$905.08 requires that the presiding 
judge select the grand jury 
foreperson. The physical presence 
of the grand jurors during the 
selection process facilitates 
discrimination by sex, race or age. 


Each jury challenge presents 
unique issues. The suggestions 
outlined above are by way of 
example and not limitation. The 
key to an effective challenge is 
flexibility and ingenuity. 
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Conclusion 

Most attorneys shy away from 
jury challenges, largely out of fear 
of statistics. Attorneys can use 
statistical experts in jury challenges 
as easily as they use medical experts 
in personal injury cases. The 


Florida jury selection system need 
not remain untested. By testing it, 
attorneys with adequate statistical 
assistance can benefit their clients 
and improve the appearance of the 
juries and of the criminal justice 


system. 
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WORKERS COMPENSATION 


Mental Injury 


By Stephen Marc Slepin 


The Supreme Judicial Court of 
Maine in Townsend v. Maine 
Bureau of Public Safety, 404 A.2d 
1014 (Me. 1979), confronted the 
“complex and sensitive issue of 
whether and under what circum- 
stances a gradual mental injury will 
be compensable” under Maine law. 
A civilian dispatcher with the 
Department of Public Safety, after 
being reprimanded for an 
infraction of rules, became 
emotionally distraught, left her 
work early, voluntarily entered a 
hospital and remained there for 
four weeks. One doctor testified 
that she had been suffering from a 
“situational reaction,” and the other 
doctor (a _ psychiatrist) found 
depression with a certain ambiguity 
as to causation but with stress upon 
the claimant’s predispositon to 
depression under stressful 
conditions. 

The Workers’ Compensation 
Commission of Maine awarded 
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three months of total compensation 
for mental anxiety caused by day- 
to-day employment pressures, 
arising out of and in the course of 
the claimant’s employment. 


Maine law was altered after 1974 
by excision of the requirement that 
the claimant suffer a “personal 
injury by accident” (emphasis 
supplied) in order to overcome 
Towle v. Department of 
Transportation, 318 A.2d 71 (Me. 
1974), wherein a gradually resulting 
work-related back strain was held 
noncompensable on the basis of 
prior decisions. 

The Maine court held that: “It is 
clear that this Court has never 
found talismanic the physical- 
mental dichctomy for purposes of 
our workers’ compensation law.” 

For at least half a century that 
court has recognized “that mental 
injuries resulting from physical 
trauma may be compensable,” and 
that “mental stimulus such as fright, 
undue anxiety, and mental strain 
and stress leading to a physical 
injury fall within the purview” of 
the Maine Act. 

The court then observed: “If both 
physical trauma leading to mental 
injury and mental stimulus leading 
to physical injury would be 
compensable, it would follow that 
mental stimulus leading to mental 
injury would come within the reach 
of our Act.” 


The court cited to McLaren v. 
Webber Hospital Association, 386 
A.2d 734 (Me. 1978), as recognizing 
such a result. 


The court came to the 
“ineluctable conclusion that 
gradual mental injuries are not 
per se excluded from the reach of 
the Act....” 


The court further insightfully 
held: 


If were to cordon off gradual mental injuries 
from the Act’s purview, the Commission and 
ultimately this Court would be forced to 
decide whether in a given instance a 
disability was a non-compensable gradual 
mental injury or a compensable gradual 
physical injury. This is a distinction without a 
difference, for under contemporary medical 
theory mind and body comprise a single, 
ro a and integrated unit.... [404 A.2d at 


The court then helpfully cited to 
IB, Larson, The Law of Workmen's 
Compensation §42.23(a)(1979) for 
the rationale that there is “no really 
valid distinction between physical 
and ‘nervous’ injury....” 

Larson, seemingly Alpert 
(Florida Workmen’s Compensation 
Law) and many from the medical- 
scientific community have 
accommodated the teachings of the 
20th century and overcome the 
Cartesian dichotomy which is 
impliedly apparent at F.S. 
§440.02(18) (1979). 

Unfortunately, the Florida courts 
— although instinctively 
understanding that the mind-body 
dualism so rampant a few centuries 
ago is a poor reflection of man’s 
progress, and therefore we have 
utilized the merest touching to 
constitute a prior physical trauma 
giving rise to mental injury — have 
not repudiated the mind-body 
dualism by adjudicative holding, 
and F.S. §440.02(18) has been 
allowed to bar the greatest number 
of mental injuries: see, e.g., Gagnon 
v. Osceola County Board of Public 
Instruction, IRC Order 2-2874 
(1975), cert. den., 338 So.2d 842 
(Fla. 1976). 

Whether the psychiatric trauma is 
a series of discrete and cumulative 
insults or a disease process, there is 
no obvious need to blink medical 
realities by construing such 
phenomena as being due: (a) to 
“fright or excitement,” nor (b) to 
“fright or excitement only:” F.S. 
§440.02(18) (1978). Even as to the 
occurrence of an “accident” as 
defined in §440.02(18), there 
appears to be no need, no logical 
imperative, no medical require- 
ment, to hold that psychic trauma 
— isolated or cumulative — are 
somehow beyond the pale. What is 
needed, of course, is the assurance 
of competent substantial evidence.o 
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TAX LAW NOTES 


Group-Term Life 
Insurance and 
Irrevocable Trusts: 
Current Develop- 
ments and Continu- 
ing Uncertainties 


By Patrick D. Martin 


Extensive use of employer 
sponsored group-term life 
insurance as an employee benefit 
has necessitated a continuing effort 


by estate planners to deal 
effectively with this asset in 
structuring an estate plan for 
insured employees. This effort 
continues to be complicated by 
uncertainties surrounding the estate 
and gift tax consequences of 
various planning options. This 
article will discuss some recent 
developments as well as continuing 
uncertainties in this area and in the 
use of one planning option: an 
irrevocable trust containing a 
Crummey power of withdrawal. 


Estate Taxation 


The estate taxation of employer 
sponsored group-term life 
insurance (‘“group-term in- 
surance’)! is not materially 
different from the estate taxation of 
other types of insurance. The 
proceeds are generally subject to 
inclusion in the estate of the insured 
employee under §§2042 (if 
“receivable by the executor” of the 
employee’s estate or if the 
employee dies possessed of any 
“incidents of ownership” in the 
policy) and 2035 (transfers made 
within three years of death). As 


with other types of insurance, an 
employee may assign all his interest 
in existing group-term insurance 
and thereby part with the incidents 
of ownership which would 
otherwise require inclusion of the 
proceeds in his estate. The 
assignment must, however, be 
allowable under both local law and 
the master policy and the 
assignment must be complete. For 
instance, if an employee has the 
right of conversion, that right must 
be part of the assignment.? The 
employee’s power to cancel group- 
term insurance coverage solely by 
terminating his employment is not 
an incident of ownership within the 
meaning of §2042.3 

Section 2035 operates to bring 
back into the transferor’s estate the 
value of all property transferred 
within three years of his death. The 
section contains an exception for 
gifts made within the prescribed 
time period which do not require 
the filing of a gift tax return. This 
exception is, however, made 
inapplicable to “any transfers with 
respect to a life insurance policy.”4 
In discussing the impact of this 
exception, the Senate Finance 
Committee on the Revenue Act of 
1978 stated that the section was not 
intended to bring life insurance 
proceeds back into the decedent's 
estate solely by reason of his 
continuing payment of premiums 
within three years of his death, 
except as that result would have 
been reached under prior law.5 
While some controversy exists over 
the status of prior law on this point,® 
the Service’s position’ and that of a 
growing body of judicial authority® 
is that: if a policy is transferred 
within three years of the insured’s 
death and the insured continues to 
make premium payments, the full 
value of the policy proceeds are 
includible in this estate, (regardless 
of whether the transfer required the 
filing of a gift tax return) but the 
premium payments are not 
includible; if a policy is transferred 
more than three years before the 
insured’s death and the insured 
continues to make premium 
payments, only the premium 
payments in excess of the allowable 


annual exclusion (§2503(b)) made 
within three years of death are 
includible pursuant to §2035, not 
the policy proceeds. 

The Service has taken the 
position that premium payments 
made by the insured’s employer on 
irrevocably assigned group-term 
coverage are deemed to be 
transfers by the insured to the 
assignee for the purpose of 
applying §2511.9 This same 
rationale would appear to carry 
over to the application of §2035. 
However, what constitutes an 
employee transfer of interest in 
group-term insurance within the 
scope of $2035 is unclear. 

In Rev. Rul. 79-231'° an insured 
employee assigned all of his right 
under an existing policy, as well as 
all of his future rights under any 
arrangement for life insurance 
coverage by his employer, to his 
spouse in 1971. In 1977 his employer 
changed insurance carriers and 
obtained a new master policy from 
another insurance company. Two 
weeks later the employee assigned 
his rights under the new policy to 
his spouse pursuant to his prior 
agreement. The employee died less 
than three years thereafter. The 
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Service took the position that, 
regardless of the effect of the prior 
agreement under local law, the 
employee’s rights under the policy 
existing at the time of his death 
were transferred in 1977, not in 
1971, with the result that the 
proceeds were includible in the 
employee’s estate pursuant to 
§2035. 

The Service’s position regarding 
the application of §2035 to an 
employer change in master policy 
insurers, while not favorable to the 
taxpayer, has at least been clearly 
stated. What remains uncertain is 
whether renewals of existing master 
policies, increased coverage or 
additional benefits will trigger a 
new three-year period under §2035. 
Since in most cases a master policy 
is one-year renewable term 
insurance, it is possible that 
employee assignments of such 
coverage can never escape §2035. 


Gift Taxation 

Two basic events incident to the 
assignment of group-term 
insurance subject to gift taxation 
are: the transfer of the employee's 
interest in the master policy and the 
continued payment of premiums. 
When these events take place for 
gift tax purposes, their proper 
valuation remain uncertain. 

In Rev. Rul. 76-490, the Service 
agreed that the irrevocable 
assignment of an _ employee's 
interest in a group-term policy 
voluntarily maintained by his 
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employer on the last day of 
prepaid coverage had no ascer- 
tainable value at the time of 
transfer since the employer could 
simply “fail to make future 
premium payments.” Thus, under 
the facts of that ruling, no taxable 
gift occurred upon the _ initial 
transfer of the policy. Often, 
however, the employer will be 
under an obligation to make future 
premium payments, as in the case 
of a plan for prefunding group- 
term life insurance for retirees 
(retired lives reserves), or 
nonvoluntary insurance coverage. 
In both of these cases, the apparent 
safety of Rev. Rul. 76-490 
disappears and the employee- 
transferor may face a substantial 
initial gift. This risk can be reduced 
by carefully reviewing the master 
policy and the employee’s rights vis 
a vis his employer before making an 
assignment. But some questions will 
remain, such as the proper 
treatment of retired lives reserve 
insurance. Whether its “value” 
should be taken into consideration 
at the time of the initial assignment 
or whether it will result in a 
substantial gift upon the employee’s 
retirement is apparently under 
review by the Service, but is 
presently unknown.!! 

The second event subject to gift 
taxation is the continued payment 
of premiums. As noted earlier, the 
Service has taken the position that 
employer-paid premiums on 
irrevocably assigned group-term 
insurance are deemed _ indirect 
transfers by the employee for gift 
tax purposes. The Service has also 
taken the position that the 
advantageous income tax treatment 
of employer paid premiums under 
§79(a) does not affect the 
computation of the amount of the 
employee’s indirect gift.!2 

Where the employer’s premium 
payments are voluntary, the gift 
occurs at the time of payment.’ 
Where the payments are not 
voluntary, the gift apparently 
occurs at the time the obligation 
occurs. The proper method of 
computing the amount of the gift in 
both cases remains uncertain. The 
value of the gift may be the actual 
premium cost to the employer, the 
cost of comparable individual term 
insurance (possibly taking into 
account the health of the insured), 
or Table I computed costs." As yet, 
the Service has given no guidance 


on this point. It is in any event 
important to consider that the value 
of continued premium payments 
increases with the age of the 
employee under all of these 
methods of valuation and that once 
assigned, group-term insurance 
coverage will continue to generate 
annual gifts in increasing amounts. 

Whatever the appropriate 
valuation method for the 
transferred interests and future 
premium payments, the employee 
will, in most cases desire to use his 
$3,000 per donee annual exclusion 
to reduce or negate his gift tax 
liability. Where the assignee of the 
employer’s insurance is an 
individual,’ a trust which will 
terminate upon receipt of the 
insurance proceeds!® or a trust 
qualified under §2503(c), both the 
initial transfer of the employee's 
interests and future premium 
payments will qualify as present 
interest gifts for the purpose of 
§2503(b). All of these assignments, 
however, have in common the 
unrestricted use of the insurance 
proceeds upon their payment or in 
the case of a §2503(c) trust, upon the 
later of the beneficiary’s 
birthday or payment of _ the 
proceeds. If unrestricted use of the 
proceeds does not meet the 
employee’s planning objectives, the 
alternative of an irrevocable trust 
should be considered. 

The use of an irrevocable trust 
allows an employee greater 
flexibility in planning for the 
investment, management and 
distribution of insurance proceeds. 
While caution must be exercised in 
drafting such a trust to avoid its 
inclusion in the settlor’s estate, no 
unique problems are created by 
making a trust the assignee of 
group-term insurance. Favorable 
developments in the gift taxation of 
additions to irrevocable trusts make 
this planning option even more 
attractive. These favorable 
developments center around the 
use of a Crummey clause. 


Crummey Clause 

When the trust beneficiary does 
not have a present interest in the 
trust and the trust itself is not within 
the scope of §2503(c), additions to 
the trust are future interest gifts and 
not subject to exclusion under 
§$2503(b). However, if the trust 
beneficiaries have the annual right 
to demand immediate distribution 
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of the current additions to the trust, 
then the additions will be treated as 
present interest gifts for the 
purposes of §2503(b). This demand 
right is known as a Crummey 
power after the leading case in this 
area.!7 It is anticipated that the 
donee will not exercise the power 
but will allow it to lapse and thus 
allow the additions to remain in 
trust. Sections 2514 and 2041 control 
the gift and estate taxation of the 
lapse of the power and, if the 
amount subject to withdrawal is 
within the $5,000 - 5 percent 
provision of those sections, the 
existence of the power will entail 
only minimal gift and estate tax 
consequences to the donee. 

The benefits to be derived from 
the use of a Crummey Clause are 
limited only by the number of 
individuals given the power. For 
example, by granting three 
beneficiaries of a sprinkle trust, 
perhaps the employee’s spouse and 
two children, the right to demand 
annual withdrawals of trust 
additions, the employee-settlor 
may avail himself of at least $9,000 
of annual exclusions to shelter the 
gift taxation of premium 
payments.!8 

The use of a Crummey clause in 
conjunction with group-term 
insurance raises one basic question: 
What is available to satisfy the 
demand right since the annual trust 
additions are in the form of 
premium payments made by the 
employer directly to the master 
policy insurer? The Service 
recently addressed this question ina 
private letter ruling!® where an 
employee had created an 
irrevocable trust containing a 
Crummey power in favor of his 
spouse. The trust was funded with 
the employee’s rights under a 
group-term policy and $1,000 in 
cash. The Service rules that the 
initial transfer and annual premium 
payments qualified for the annual 
exclusion based upon the spouse’s 
Crummey power which could be 
satisfied by any trust assets 
including the insurance policy. 
Thus, it appears that the Crummey 
power need not be satisfied in kind 
by the actual additions to the trust 
to have those additions qualify as 
present interest gifts—it is sufficient 
to have available for distribution 
assets of equal value. The master 
policy should be reviewed to verify 
that the employee’s rights are 


VOLUME 54, NUMBER 5, MAY 1980 


subject to assignment without prior 
approval by the employer or the 
insurer. If prior approval is 
required, the Service may argue 
that the rights are not available to 
satisfy a demand and that the 
power is illusory. Cash funding of 
the trust will negate this argument. 


The use of a Crummey power is 
not limited by the age of the donee. 
In Rev. Rul. 73-405 the Service took 
the position that, if there is no 
impediment under the trust 
instrument or local law to the 
appointment of a guardian for a 
minor donee who has the right to 
demand _ distribution, then the 
transfers to the trust are present 
interest gifts. While the age or other 
legal incapacity of the donees does 
not prevent effective use of the 
Crummey clause, legal capacity is a 
material factor in determining the 
necessity of notifying the donees of 
their withdrawal rights. In Private 
Letter Ruling 7946007, the Service 
took the position that a demand 
privilege given to adult 
beneficiaries would not qualify 
trust additions for exclusion as 
present interest gifts unless the 
donor-settlor took the “essential 
step” of timely notifying the donees 
of their demand rights. Explicit in 
the concept of timely notice is the 
requirement that the donees be 
given an appropriate opportunity 
to exercise their rights. The Service 
took the position that donee’s 
failure to give such timely notice 
amounted to an attempt to deprive 
the donees of their rights and 
demonstrated that the donor did 
not intend the donees to actually 
receive immediate enjoyment of 
the property. 


While not specifically required 
by the original Crummey opinion, it 
is advisable in light of Private Letter 
Ruling 7946007, to both require the 
trustee to inform adult beneficiaries 
of their demand right at least at the 
initiation of the trust (or a minor 
upon reaching majority) and 
perhaps even annually, and 
document the receipt of such actual 
notice. While there is no authority 
directly on point, the same 
precaution should be followed 
where the natural guardian of a 
minor beneficiary is someone 
other than the settlor. In all cases, a 
reasonable time should be allowed 
for the exercise of the demand 
right, at least 30 days. 


Conclusion 


The assignment of group-term 
life insurance continues to pose a 
number of unresolved problems. 
These include the application of 
§2035 to master policy reissuances 
and renewals, as well as post 
assignment benefit increases. On 
the gift tax side, no answer has yet 
been given to the question of 
valuation and to the _ proper 
treatment of plans containing 
retirement lives reserves. At the 
same time, an irrevocable trust 
containing a Crummey clause as the 
assignee of group-term insurance 
has received increasing, although 
incomplete, examination and 
comment by the Service. While still 
entailing some degree of 
uncertainty, the use of a Crummey 
clause appears to be an established 
planning tool in the drafting of life 
insurance trusts. 


! While portions of this article will apply to 
group-term insurance sponsored by 
voluntary organizations, some fundamental 
distinctions exist and this article is limited to 
employer sponsored plans. 

2 Rev. Rul. 69-54, 1961-1 C.B. 221 modif. 
by Rev. Rul. 72-307, 1972-1 C.B. 307. 

3 Rev. Rul. 72-307, 1972-1 C.B. 307. 

4 §2035(c). 

5S. Rep. No. 745, 95th Cong., 2d Sess. 87 
(1978). 

® Compare Gorman v. United States, 288 
F. Supp. 225 (E.D. Mich., 1968) with Bel v. 
United States, 452 F.2d 683 (5th Cir. 1971). 

7 Rev. Rule. 71-497, 1972-1 C.B. 329. 

8 See e.g., Peters v. United States, 572 F.2d 
851 (Ct. Cl. 1978). 

® Rev. Rul. 76-490, 1976-2 C.B. 200. 

10 1979-31 IRB 1. 

'! Simmons, Group-Term Life Insurance: 
IRS Create New Solutions, Questions and 
Challenges” 51 JouRNAL oF TaAxaTION 130, 
(September 1979). 

'2 Rev. Rul. 79-47, 1979-1 C.B. 312. 

'3 Rev. Rul. 76-490, 1976-2 C.B. 200. 

'4 Reg. §1.79-3(d) (2). 

'S Reg. §25.2503-3(c) Ex. (6). 

16 Rev. Rul. 76-490, 1976-2 C.B. 200. The 
legal authority cited by the Service in 
support of this conclusion does not appear to 
fully justify it and future reconsideration 
appears to be warranted. 

17 Crummey v. Comr., 397 F.2d 82 (9th Cir. 
1968). 

'8 See e.g., Private Letter Ruling 7902007. 

'9 Private Letter Ruling 8006109. 
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What, Me, Subpoenaed? 


Florida Bar President L. David 
Shear is shown above receiving a 
subpoena from Mrs. Evelyn W. Bopp, 
chairwoman of the Realtor-Attorney 
committee, Tampa Board of Realtors. 
The subpoena was really an invitation 
to a Realtor-Attorney luncheon. 


The event featured talks given by 
Fund members David Shear and 
Gerald Nelson. Mr. Shear spoke on 
the Realtor-Attorney Accord. Mr. 
Nelson, legal counsel for the Realtor 
board, discussed “Arbitration as an 
Alternative to Litigation for 
Commissions.” 


The luncheon followed a two-hour 
legal forum during which four more 
Fund members — Raymond Farfante, 
E.C. Watkins Jr., Edward Kohrs and 
Douglas Hampton — participated as 
panelists. 


The seminar and luncheon was a 
joint project of the Tampa Board of 
Realtors and The Fund. The goal of 
such efforts is greater attorney and 
Realtor rapport. 


Title Search Seminar 


The Fund’s Real Property Workshop, 


Title Guaranty Fund] 
We The Florida lawyers’ organization for guaranteeing titles to real estate 


conducted by The Fund’s Legal 
Department, has been a valuable aid 
to thousands of future and practicing 
Florida attorneys. 


Presented annually at the Florida 
law colleges, the workshop teaches 
techniques for examining a sample 
abstract of title and how to prepare 
basic closing documents. 


Occasionally the workshop is 
presented to attorneys in Florida’s more 
metropolitan areas. For information on 
locations and dates contact The Fund. 


LTS’s Newest Title Facility 


Building of the LTS title information 
facility in Escambia County continues 
to advance. Located in Pensacola, the 
plant was initially funded through 
$150,000 contributed by members of 
the Escambia County Bar. With the 
addition of this title facility, LTS will 
be serving attorneys in 22 Florida 
counties. 


Lawyers’ Title Services, Inc., is the 
attorneys’ guaranty of continued access 
to title information. It is dedicated to 
providing quality and speedy title 
information so attorneys can be 
competitive in real property practice. 


WTEGRITY 


LAWYERS’ TITLE 
GUARANTY | 


Free Computer Information 


Two companion brochures, 
“Introducing the Microcomputer 
from LTS,’’ and “A Primer on 
Microcomputers” are available to 
attorneys interested in applying 
computer science to law practice. 


According to Lewis G. Morrell, Jr., 
executive vice president of Lawyers’ 
Title Services, Inc., the microcomputer 
is tailored to law office use, priced 
competitively, and designed to 
overcome technical obsolescence. The 
owner simply adds on to the system 
instead of selling or trading for a 
larger system. Microcomputers handle 
word processing, professional time 
and billing, title searches, closing 
documents and general accounting. 
For more information write: 
Microcomputer, Kermit E. McKinney, 
Lawyers’ Title Services, Inc., P.O. Box 
3588, Orlando 32802. 


Your Other Employee 


The Fund has a staff of five field 
representatives available to assist Fund 
members and their secretaries with both 
Fund and _ LTS _ procedures. 
Representatives are: Bob Hamrick, 
Fort Lauderdale; Jacki Boedecker, 
West Palm Beach; Lynda Winkowski, 
Miami; Jack Burke, Tampa Bay region; 
and Harry Holcomb, who serves the rest 
of the state from Fund Headquarters 
in Orlando. 


There is never a charge for assistance 
from a representative. 


THE FUND SERVES YOU 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, 32802 
Adv. 
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ENVIRONMENTAL LAW 


Areas of Critical 
State Concern: 
Some Unresolved 
Issues 

By Robert W. Martin, Jr. 


Because of the spareness of 
judicial decisions specifically 
concerning “areas of critical state 
concern”! (ACSC) it is difficult to 
say whether a judicial attitude 
toward that portion of the Florida 
Land and Water Management Act? 
has emerged. Some decisions have 
seemed to favor a strict reading of 
the Act’ while others have favoreda 
more common sense approach.‘ 
There is, however, no indication of 
judicial hostility toward the 
purpose of the Act, that is: 


to protect the natural resources and 
environment of this state as provided in §7, 
Art. II of the State Constitution, insure a 
water management system that will reverse 
the deterioration of water quality and 
provide optimum utilization of our limited 
water resources, facilitate orderly and well- 
planned development, and protect the 
health, welfare, safety, and quality of life of 
the residents of this state... 5 


At the same time, the courts also 
seem anxious to ensure that land use 
rights are not viewed lightly. 
Therefore, if a liberal interpretation 
of the Act is necessary to justify the 
additional restriction on the use of 
someone’s land as a result of the 
applicability of the Land and Water 
Management Act, the Florida 
courts appear unwilling to so 
interpret the provisions of the Act. 
More importantly, perhaps, the 
decisions seem to indicate that the 
Act is, with some exceptions, fairly 
well written. This should be 


expected if one bears in mind that 
the Act was in fact the result of a 
great deal of work done by a special 
committee appointed by the 
Governor of Florida and it was 
patterned upon a “Model Act” 
developed by the American Law 
Institute.® 

It is important to understand that 
certain portions of the Land and 
Water Management Act apply both 
to ACSC and to “developments of 
regional impact” (DRI). Therefore, 
many of the issues discussed below 
may concern portions of the Land 
and Water Management Act that 
apply both to DRI and to ACSC. 

Most of the discussion 
concerning the areas of critical state 
concern (ACSC) portion of the 
Land and Water Management Act 
has centered around the 
implications of the Askew v. Cross 
Key Waterways decision of the 
Florida Supreme Court.’ There are 
some other issues, however, that 
deserve some attention and _ this 
article will discuss three such issues. 


Relationship with the Local 
Government Comprehensive 
Planning Act 


There are two aspects to the 
relationship between the Local 
Government Comprehensive 
Planning Act® and the ACSC. The 
first issue is that which was 
presented in a request for an 
Attorney General’s Opinion. 
Although the particular situation 
there presented involved a DRI, the 
same issue could arise with respect 
to an ACSC: 


May a unit of local government . . . that has 
issued a development order pursuant to s. 
380.06 [DRI section] adopt a 
comprehensive plan for future development 
and growth pursuant to either the Local 
Government Planning Act of 1975. . . or the 
. . . County Charter that, in effect, amends 
such development order?? 


The Attorney General noted that: 


Sections 163.3161-163.3211, F.S., the Local 
Government Comprehensive Planning Act . . . 
was enacted in “conformity with and in 
furtherance of the Florida Environmental 
Land and Water Act [sic] of 1972, Chapter 
380;” .... Thus, s. 163.3161, et seq., and ch. 
380 must be read together in their objective 
of guiding development and growth and the 
protection of private property interests as 
well as protecting environmental quality .... 


Section 163.3167(10), F.S., provides that: 
Nothing in this act shall limit or modify the 
rights of any person to complete any 
development of regional impact pursuant to 
Chapter 380.!° 

The Attorney General’s opinion 
concluded that “the legislature 
intended that s. 163.3167(10), F.S., 
to [sic] operate on local 
government units so as to prohibit 
any action under either s.163.3161, 
et seq., or a county charter which 
would effectively amend or alter a 
development authorized pursuant 
to ch. 380.”!! The conclusion that 
the Land and Water Management 
Act [ch. 380] takes precedence over 
the Local Government Compre- 
hensive Planning Act is very 
important not only for answering 
the question raised in that 
context but also for suggesting 
the answer to what seems to be an 
even pressing problem 
concerning the relationship 
between the two acts. Note that in 
the discussion above, the timing 
was such that the action taken under 
the Land and Water Management 
Act (the issuance of the 


Robert W. Martin, Jr., is a member of 
the faculty of the Florida State University 
College of Law in Tallahassee. He 
received his J.D. with high honors from 
Rutgers Law School and the B.A. with 
honors from Hamilton College. He 
previously served as assistant regional 
counsel to the United States 
Environmental Protection Agency in 
Philadelphia. He is a member of The 
Florida Bar Journal’s Editorial Board and 
serves as editor of the column. 

He writes this column on behalf of the 
Environmental Law Section, Ross McVoy, 
chairman. 
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development order) preceded the 
action taken under the Local 
Government Comprehensive 
Planning Act (the adoption and 
promulgation of the compre- 
hensive plan). Given the clear 
wording of §163.3167(10), the result 
seems correct. However, when we 
examine the situation where the 
adoption of the comprehensive 
plan precedes the issuance of a 
development order that is 
inconsistent with that plan, the 
situation becomes muddied. 
Simply stated the question is, 
What happens when a county or 
municipality has adopted a 
comprehensive plan pursuant to the 
Local Government Comprehensive 
Planning Act but at some point in 
the future, a part of that jurisdiction 
is designated as an ACSC and the 
existing land development 
regulations under the compre- 
hensive plan are submitted to the 


state land planning agency'? for 
review and are disapproved? 
Section 380.05(14) states: 


Any local government which lies either 
wholly or partially within an area of critical 
state concern and which has adopted a local 
government comprehensive plan pursuant 
to Chapter 163 shall conform such plans to 
the principles for guiding development for 
the area of critical state concern.'3 

When read together with 
$163.3167(10)—the section relied 
upon in the Attorney General’s 
Opinion discussed above—it seems 
that the answer is that the Land and 
Water Management Act takes 
precedence over the Local 
Government Comprehensive 
Planning Act.'4 Although in a 
different context, §380.05(12) also 
states in pertinent part: 
... Before totally removing such boundaries 
the commission shall make findings . . . that 
adopted local government comprehensive 
plans within the area [of critical state 
concern] have been conformed to principles 
for guiding development for the area. 
The problem with this approach is 
that it undercuts one of the 
purposes of a comprehensive 
planning scheme: foreseeable land 
use regulations based on a stated 
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plan instead of ad hoc or case-by- 
case land use regulation. 

On the other hand, if we allow a 
locally drawn comprehensive plan 
to prevent the adequate regulation 
of an ACSC or a DRI, a major 
motivation for the Land and Water 
Management Act then disappears, 
i.e., to “[recoup] some powers 
for state government that had been 
delegated to local government.”!5 
Exactly how a court would resolve 
this issue is difficult to say. Given 
the absence of any hostility shown 
by the Florida courts to the 
objectives of the Land and Water 
Management Act it would seem to 
be probable, however, that the 
courts would go along with the 
Florida Attorney General and 
accord predominance to the Land 
and Water Management Act. From 
a policy standpoint, such a decision 
also seems best. If indeed an area is 
of “critical state concern,” it seems 
most appropriate that the state and 
not a local government should have 


the last say concerning its 
protection. 
Development Between ACSC 


Designation and Adoption of 
Development Regulations 


What development, if any, can 
take place between the time of the 
designation of an ACSC and the 
adoption of land development 
regulations for that area? 


Section 380.05(1)(b) concerning 
the designation process states in 
pertinent part: 


Within 45 days following receipt of a 
recommendation from the agency, the 
commission shall either reject the 
recommendation as tendered or adopt the 
same with or without modification and by 
rule designate the area of critical state 
concern and the principles for guiding the 
development of the area. ... Such principles 
for guiding development shall apply to any 
development undertaken subsequent to the 
legislative review ... of the designation of 
the area of critical state concern with or 
without modification but prior to the 
adoption of land development rules and 
regulations for the critical state area pursuant 
to subsections (6) and (8). (emphasis 


added)!'6 

Subsection (6) provides for the 
state land planning agency to be 
able to approve by rule land 
development regulations submitted 
by a local government which 
comply with the “principles for 
guiding the development.”’!? 
Subsection (8) provides that: 


If any local government fails to submit land 
development regulations within 180 days 


THE FLORIDA BAR JOURNAL 


: 


after the Commission adopts a_ rule 
designating an area of critical state concern, 
or if the regulations do not comply with the 
principles for guiding development . . . 
within 120 days, the state land planning 
agency shall submit to the [administration] 
commission recommended development 
regulations . . . 

The Administration Commission 
then, within 45 days by rule, 
establishes “land development 
regulations applicable to that local 
government's portion of the area of 
critical state concern.” That section 
goes on to say, however, that the 
rule establishing such land 
development regulations will not 
become effective prior to 
legislative review of the 
designation.'* 

e Where the local government's 
existing or proposed land use 
regulations are approved under 
Subsection (6). From the time of 
designation until the time of 
approval of existing or proposed 
land use regulations under 
Subsection (6), the only restrictions 
that can positively be said to be 
placed on development would be 
the result of existing land use 
regulations. 

If an area of critical state concern has been 
designated under Subsection (1) and if land 
development regulations for the area of 
critical state concern have not yet become 
effective under Subsection (6) or Subsection 
(8), a local government may grant 
development permits in accordance with 
such land development regulations as were 
in effect immediately prior to the 


designation of the area as an area of critical 
state concern.!9 


Prior to the 1979 amendments to 
§380.05(1)(b), the “‘guiding 
principles” would have immedi- 
ately come into effect upon 
designation.2”» When the guiding 
principles language was added to 
§380.05(1)(b) in 1974, one 
commentator stated: “This 
authority will enable the Governor 
and Cabinet to apply principles for 
guiding development to a critical 
area immediately upon desig- 
nation.”?! However, in 1979, the 
Florida Legislature said that such 
“guiding principles” would not 
apply prior to legislative review or 
after adoption of land development 
regulations under Subsection (6).2? 
Therefore, if the legislative review 
of the designation were to precede 
the approval of the land use 
regulations under Subsection (6), 
§$380.05(1)(b) says that the “guiding 
principles” would apply to any 
development. However, $380.05 
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(17) quoted above, states in 
pertinent part that prior to approval 
of land use regulations under 
Subsection (6), “‘[A] local 
government may grant develop- 
ment permits in accordance with 
such land development regulations 
as were in effect immediately prior 
to the designation of the area as an 
area of critical state concern.” 

If we try to solve this discrepancy 
by reference to the judicial attitudes 
noted above, a logical solution 
would be that the court would favor 
an interpretation that would allow 
development to proceed even if 
such development was not 
consistent with the “guiding 
principles.” This would not 
necessarily be “hostile” to the Act 
because of the clear unambiguous 
language in §380.95(17) yet would 
be consistent with the courts’ 
apparent preference for, where 
possible, strict and literal 
interpretation of an act that does 
add more burdens to a landowner’s 
lawful use of his property. 

e Where land use regulations 
are promulgated under Subsection 
(8). As noted above, if the local 
government does not submit 
development regulations to the 
state planning agency within 180 
days or if the regulations so 
submitted are disapproved, 
Subsection (8) provides for the 
promulgation by the state land 
planning agency and approval by 
the administration commission of 
development regulations. 
However, such development 
regulations do not become 
effective until after the legislative 
review of the designation of the 
ACSC. 

Similarly, as noted above, 
§380.05(1)(b) states that the 
“guiding principles” do not apply to 
development prior to that same 
legislative review. Therefore, 
during that time only existing local 
development regulations would 
guide development—and this 


provides little solace since 
Subsection (8) would not be 
applicable if those existing 


regulations were satisfactory in an 
ACSC context. The “guiding 
principles” would only, if ever, 
regulate development if legislative 
approval of the designation 
precedes adoption of land use 
regulations under Subsection (8). 
But, even then, the language of 
Subsection (17) quoted above 
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ENVIRONMENTAL LAW 


seems to suggest, for the reasons 
also explained above, that only 
existing development regulations 
“as were in effect immediately 
prior to the designation of the area 
as an area of critical state concern” 
would be applicable. 

If, in fact, the legislative approval 
of the designation follows the 
adoption of new land development 
regulations under Subsection (8), 
the issue is moot because the 
“guiding principles” apply only 
after legislative approval and prior 
to the adoption of land 
development regulations.” In that 
case, the “guiding principles” just 
fade away and the land 
development regulations become 
immediately effective upon 
legislative approval of the 
designation. 


The “Taking” Issue 
Simply stated, the question is 


Florida 
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under what circumstances a 
designation of a part of the state as 
an ACSC will give rise to a 
successful argument that such 
designation amounts to a “taking” 
for which just compensation must 
be awarded consistent with the 
United States and Florida 
Constitutions.2® The answer to this 
question will be determined by 
whether the particular designation 
deprives the landowner of all 
“economically practicable uses.”2” 
Referring to the “taking” issue one 
commentator has stated: 

The protective acts, which have been upheld 
by the courts, have the common element of 
control as opposed to absolute restriction. 
They provide comprehensive planning 
followed by managed development . . . 
Florida’s Area of Critical State Concern 
provision appears to possess the attributes of 
those ordinances and regulations that the 
courts have held valid. The purpose of the 
Act is not to ban absolutely growth or 
development but rather to establish a sound 
plan for a controlled rational rate of 
development and land usage within a well 
defined area determined to be of a sensitive 
nature.28 

The “taking” question can arise at 
least at two different points in the 
ACSC context: first, when an area is 
designated as an ACSC; and, 
second, when someone applies for a 
development permit in that ACSC. 
As for the former, up until very 
recently it seemed that if a “taking” 
argument was successful it would 
result in the designation being held 
invalid. 

The other possibility—payment 
of just compensation pursuant to an 
inverse condemnation action—did 
not seem likely. The reason for this 
was that the court stated in Mailman 
Development Corporation v. City 
of Hollywood”: 

Enactment of a zoning ordinance under the 
exercise of the police power does not entitle 
the property owner to seek compensation 
for the taking of property through inverse 
condemnation and therefore held that the 
only “relief available to a property owner isa 
judicial determination that the ordinance is 
either invalid, or, unenforceable as pertains 
to plaintiff's property.”*° 

However, in Estuary Properties v. 
Askew, the court held, in the 
context of a denial of a 
development order for a DRI, that 
inverse condemnation was an 
available remedy.*! 

Although Estuary Properties did 
involve a DRI and not an ACSC, 
one cannot ignore the implications 
of that decision when speculating 
about the anticipated position of 
the Florida courts concerning the 


same “taking” issue in an ACSC 
context. The Estuary Properties 
case will certainly have a 
tremendous impact not only upon 
future ACSC litigation, but also on 
land use regulation in general. 

Concerning the second taking 
question—when an area has been 
designated as an ACSC and a 
development permit is denied— 
§380.085, provides the permit 
applicant with the opportunity of 
seeking relief in a circuit court. 
However, such relief is only 
available after “final agency action” 
and the circuit court review is 
“confined solely to determining 
whether final agency action is an 
unreasonable exercise of the state’s 
police power constituting a taking 
without just compensation.”*2 The 
circuit court review would, 
therefore, come after an appeal to 
the Land and Water Adjudicatory 
Commission.** If the circuit court 
determines that there has been a 
“taking,” the statute provides for a 
remand to the agency and provides 
three possible courses of action for 
the agency: 

(a) agree to issue the permit; 

(b) agree to pay appropriate monetary 
damages; however, in determining the 
amount of compensation to be _ paid, 
consideration shall be given by the court to 
any enhancement to the value of the land 
attributable to government action; or 


(c) agree to modify its decision to avoid 
an unreasonable exercise of police power.*4 


Conclusion 


In addition to its importance 
concerning the inverse condem- 
nation aspect, the Estuary 
Properties decision reinforces the 
earlier stated view that the Florida 
courts will take a “strict albeit 
common sense approach to the 
Land and Water Management Act” 
because it represents another 
intrusion into the landowner’s 
otherwise lawful use of his land. 


The history and interpretations of F.S. 
380.06, show that the creators of the 
development of regional impact process 
intended that governmental agencies 
balance the various impacts of a proposed 
development . . . Then Senator Robert 
Graham, a member of the ELMS Committee 
and a proponent of the Act, wrote: 


“The Land and Water Management Act 
was not conceived nor represented as 
preservationist. Rather, it attempts to 
establish processes and administrative 
structures within which all factors can be 
balanced.” (Graham, A Quiet Revolution: 
Florida’s Future on Trial, The Naturalist, at 
149 (October, 1973).”%5 oO 
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LAW OFFICE ECONOMICS 


Law Office 
Accounting — 
Basic Requirements 
and Benefits 


By John P. Weii 


A good accounting system and 
the timely generation of sound 
management information are vital 
to the success of almost any 
business. Law firms are no 
exception. For lawyers to run their 
business properly, they must know 
more than just how much money 
the firm has in the bank, and what 
totals of income and expenses are 
needed to file tax returns at the end 
of the year. 

Our consulting experience in 
working with hundreds of law firms 
has shown that, in general, firms 
which produce good financial 
information operate far more 
profitably than those which do not. 
Like other businessmen, lawyers 
can channel the direction of their 
practice in profitable directions, 
and can avoid or improve 
unprofitable areas once the right 
information is available for 
management. 

From a business viewpoint, the 
profession of law has much in 
common with most other types of 
commercial endeavors. In a service 
business or a professional practice, 
the effort, measured by time, of 
persons who provide services to 
customers or clients is the principal 
commodity in which the business 
trades. In law practice, the time of 
the professional and para- 
professional staff must be 
accounted for just like inventories 


of goods must be monitored in a 
conventional business. This 
requires that: 

e The production of goods 
(time worked on behalf of clients) 
be known and controlled. 

e The amount of goods which 
the business has in inventory (“work 
in process” or unbilled time 
inventory) be known for each client 
and for the firm as a whole. 

e The dollar amount for which 
goods are sold be compared with 
the production costs of goods to 
determine whether any line of 
products is profitable or 
unprofitable. In law practice, the 
amount which is billed for each 
lawyer’s time must be compared 
with a standard hourly time value to 
show which cases are profitabie 
and which are not. 

More conventional financial 
information also is a necessity. This 
includes data on accounts 
receivable, accounts payable, 
operating expenses in comparison 
to budgeted goals, etc. 

Financial information must be 
produced with sufficient frequency 
and timeliness to permit 
management to react quickly when 
data shows that some corrective 
action is needed. For most law 
firms, financial information should 
be produced on a monthly basis. If 
the information is more than one or 
two weeks old by the time it is 
available for management, its value 
will be substantially diminished. 
Yet, many law firms do not receive 
financial statements until four to six 
weeks after the close of an 
accounting period. Such delays 
occur more frequently if the 
information is provided by an 
outside accountant rather than the 
firm’s own accounting staff. 

With a proper bookkeeping 
system, financial information 
should be available no later than 
one week after an accounting 
period is ended. 

At this time, it also is essential that 
management review and evaluate 
the information to see whether 
financial objectives are being met, 
and whether any corrective actions 
are required. The best management 
information system has little value 


if lawyer management does not 
take time to review and act on the 
information. The best way to 
ensure such a review is to schedule 
regular meetings of a finance 
committee (or other appropriate 
committee) to review the latest 
management and financial reports. 

Many lawyers are under the 
mistaken impression that good 
management information for a law 
firm can be produced only with a 
sophisticated computer system or a 
relatively large accounting staff. 
This misconception has been 
supported by data service bureaus 
and vendors of computer systems 
for law firms. The truth of the 
matter is that only in unusual 
circumstances can a computer 
system be cost justified for small 
law firms. At the same time, one 
competent bookkeeper, aided by a 
properly designed accounting 
system, often can handle the 
accounting chores for a firm of 15 or 
more lawyers. This, of course, is 
exclusive of timekeeping functions 
and the actual composition of 
typing of bills for clients. 

A proper accounting system fora 
law firm should include the 
following elements: 

1. Client ledger(s) for each 
matter which provides up-to-date 
information on time devoted to the 
client or case, cost advances, 
billings, receipts, and current 
balances for unbilled time, unbilled 
cost advances, billed cost advances, 
and outstanding fees. In all but very 
small firms, separate client ledgers 
should be maintained for time and 
for financial transactions with or for 
clients. 

2. A system of journals which 
summarize all financial transactions 
of the firm. Usual journals include a 
check register (disbursement 
journal), billing journal, and a cash 
receipts journal. Better systems also 
include journals which summarize 
charges to clients which do not 
involve direct cash disbursements 
(telephone, photocopies, mileage, 
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LAW OFFICE ECONOMICS 


etc.) and journals which summarize 
all write-off activities of the firm. 
3. Asystem of keeping accurate 
track of client’s trust funds. Usually 
this is accomplished with a separate 
trust disbursement journal and 
separate trust ledger cards (or a 


LEGAL 
TIME 


distinct section on client financial 
ledgers). 

4. A general ledger to record 
monthly total charges to various 
accounts and to provide overall 
accounting controls. 

Firms which must rely on manual 
accounting systems should take 
advantage of the efficiencies and 
improved accuracy provided by 
pegboard or “one-write” system. 
Such systems generally require only 
50 percent to 70 percent of the time 
required by old-fashioned 
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multiple-entry systems. Also, they 
have the added advantage of 
eliminating many common causes 
of bookkeeping errors and of 
forcing bookkeeping to be up-to- 
date. 

There are several good 
commercial pegboard book- 
keeping systems available which 
have been specifically designed for 
the legal profession. Vendors 
include: Safeguard Business 
Systems, Inc., The Reynolds & 
Reynolds Company, Automated 
Business Systems, Division of 
Litton Industries, Shaw-Walker 
Company, and Burroughs 
Corporation. 

In purchasing such systems, it is 
important to recognize that the 
proper installation of such a system 
requires considerable support from 
an individual who is experienced in 
their use. Many sales _repre- 
sentatives of companies that sell 
pegboard bookkeeping systems 
lack the necessary experience. 
Therefore, lawyers are well advised 
to check local user references 
before purchasing and installing a 
pegboard system. 

Good accounting and the 
generation of proper management 
information are weak areas in many 
law practices. Yet, these are areas 
which can pay large dividends in 
improved profitability if proper 
upgrading can be effected. Most 
law firms would be well advised to 
make a critical review of their 
accounting procedures, accounting 
controls, and management 
information reporting. Oo 


Legal License 


By Mary Perrell Kelso 


My lawyer said I'll never die, 

And if you want to know, here’s why: 
I said, “I'll never understand my will!” 
He said, “Before you die you will.” 
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ADMINISTRATIVE LAW 


Significant Recent 
Decisions in Public 
Utility Law 


By Lee L. Willis, Ben E. Girtman 
and James A. McGee 


The new decade of the 1980's is 
sure to bring new and interesting 
challenges in the field of public 
utility law. However, before 
getting too far into the new decade, 
it is worthwhile to review some of 
the significant decisions decided in 
this field in the last year by various 
courts and the Florida Public 
Service Commission. 


Rate Proceedings 


In Re Investigation of the Rates 
and Charges of United Telephone 
Company of Florida,' the 
Commission established a new 
reverse make-whole procedure. 
The Commission granted a petition 
of the public counsel requesting 
that the Commission recognize its 
authority to place under bond and 
subject to refund the revenues in 
excess of a utility’s last authorized 
rate of return pending the outcome 
of full rate hearings. The major 
controversy in this proceeding 
evolved around the Commission’s 
authority to enter such an interim 
order and the appropriate standard 
by which to determine the amount 
of revenues to be placed under 
bond. The Commission determined 
that the calculation would be made 
on the basis of the company’s last 
authorized overall rate of return as 
compared with per books earnings 
with accounting adjustments, and a 
rate base calculated on the basis of 
the company’s last rate order. A 


minority of the Commission wished 
to use the last authorized return on 
equity and to make selected pro 
forma adjustments which would 
have increased the amount of 
revenue to be placed under bond. 
This general procedure was also 
followed in Re Investigation of 
Rates and Charges of Florida 
Telephone Corporation,? and in Re 
Investigation of the Level of 
Earnings of Southern Bell 
Telephone and Telegraph 
Company. In all three of these 
proceedings, the Commission did 
not require a company to lower its 
rates and charges at the time the 
interim order was entered. Rather, 
based upon a prima facie showing, 
it invoked a “protective refund 
provision” upon those revenues 
which the Commission believed 
might prove to be excessive as a 
result of further hearings. 

In Re Petition of General 
Telephone Company of Florida,‘ 
the Commission considered a rate 
increase application and consented 
to certain interim increases. 
However, it used a slightly different 
procedure than in the reverse make- 
whole cases. In General Telephone, 
the Commission used the last 
allowed return on common equity 
as the benchmark by which to 
measure the amount of the interim 
increase. This change in procedure 
resulted in a grant of interim relief 
in the amount of $9.8 million which 
was significantly lower than the 
amount which would have been 
allowable on a basis consistent with 
the reversed make-whole 
proceedings mentioned above. 

The toll rates charged by all 
telephone companies in Florida for 
intrastate calls were considered by 
the Commission in Re: Investi- 
gation of Intrastate Toll Rate 
Structure The Commission order® 
required the reduction of toll rates 
and charges by some $31 million 
annually and is pending on review 
before the Florida Supreme Court 
in Southern Bell Telephone and 
Telegraph Company v. Mann.’ The 
company alleges, among other 
things, that the Commission 
improperly considered only 
operations relating to toll services 


and failed to consider Southern 
Bell’s operations as a whole. 


Jurisdictional Questions 


The PSC confirmed its 
jurisdiction over CATV pole 
attachments in order to preclude 
FCC jurisdiction under new federal 
legislation.’ This order is now on 
review in the Florida Supreme 
Court in Teleprompter Corpor- 
ation, et al. v. Hawkins, et al.® 

The jurisdiction of the 
Commission to require refunds of 
certain alleged overcharges which 
resulted in inflated prices, passed 
on to customers in the form of 
increased electric service rates, was 
affirmed in Florida Power 
Corporation v. Zenith Industries.’ 
The court followed the earlier 
decision of Richter v. Florida 
Power Corporation,'' which also 
held that jurisdiction to order 
refunds under such unusual 
circumstances was in the 
Commission, and not in the circuit 
court. These cases represent a 
limited exception to the general rule 
that the Commission has no 
jurisdiction to order refunds.'® 

In Florida Water & Utilities, Inc. 
v. Cutler Ridge Associates," the 


Lee L. Willis is a partner of Ausley, 
McMullen, McGehee, Carothers & 
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Administrative Law Section. 

Ben E. Girtman, Tallahassee, received 
his J.D. in 1974 from Florida State 
University and B.S. in 1967 from the 
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attorney for the Florida Senate 
Governmental Operations Committee, 
1974-76, and was executive assistant to a 
member of the Florida Public 
Commission, 1976-78. He is-now an 
associate with the Tallahassee law firm of 
Madigan, Parker, Gatlin, Swedmark & 
Skelding, and is the author of Courts, 
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James A. McGee is corporate counsel 
for Florida Power Corporation in St. 
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chairman, and David Cardwell, editor. 
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court considered whether the 
doctrine of primary jurisdiction 
would allow the Metropolitan Dade 
County Water and Sewer Board to 
decide the amount of just 
compensation to be paid to Florida 
Water & Utilities, Inc., by the 
Miami-Dade Water and Sewer 
Authority. The utility filed a 
complaint seeking to have the 
circuit court set the amount of 
compensation. The trial court 
decided that the board had primary 
jurisdiction and dismissed the 
utility’s complaint. The Third 
DCA reversed, holding that the 
board lacked any jurisdiction over 
the subject matter of the complaint, 
and, therefore, the doctrine of 
primary jurisdiction did not apply: 
see also Department of General 
Services v. Willis." 


Contracts 


In H. Miller and Sons, Inc. v. 
Hawkins, '* the Supreme Court 
held that the Public Service 
Commission could modify a 
private contract between a 
developer and a utility under 
certain conditions. The Commis- 
sion authorized an increase in 
service availability charges after the 
developer had completed payment 
of the contractual amount for the 
increase in plant capacity 
necessitated by the proposed 
development. The court upheld the 
Commission’s order based on “ 
the well-settled principle that 
contracts with public utilities are 
made subject to the reserved 
authority of the state, under the 
police power of express statutory or 
constitutional authority, to modify 
the contract in the interest of the 
public welfare without uncon- 
stitutional impairment of con- 
tracts . .. .” The court’s decision 
makes it clear that the mere 


reservation of plant capacity 
and full payment of _ service 
availability charges will not insulate 
the developer from having to pay 
increases in those charges approved 
by the Commission prior to the time 
of connection to the utility system. 

In another case, the First DCA 
affirmed the trial court’s ruling that 
a municipal electric system is liable 
for damages in charging for fuel 
expenses and for terminating a 
contract to provide electricity: 
Jacksonville Electric Authority v. 
Winn-Dixie Stores." There was no 
provision in the contract for rate 
adjustments to cover increases in 
fuel costs, and JEA violated the 90- 
day cancellation notice. JEA relied 
upon cases holding that a city may 
not contract away its ratemaking 
powers. The appellate court found 
that those cases did not apply 
because “[t]his contract contained a 
provision for the adjustments of 
rates and a provision for the 
termination of the contract within a 
reasonable period of time. These 
provisions provide flexibility 
sufficient to take this contract 
outside the rationale of the cases 
cited by JEA.”!8 


Waiver of Preconditions for 
Rate Increase 


In General Development 
Utilities, Inc. v. Davis,'® a class 
action complaint alleged that the 
utility had failed to meet the 
precondition of installing a fire 
hydrant within 500 feet of every 
dwelling in the franchise service 
area before the rate increase could 
take effect. The utility denied that it 
had failed to meet the precondition, 
and alleged that the city had waived 
the strict requirements for location 
of the hydrants by the actions of the 
city’s commissioner of public 
safety. The fire hydrants were 
installed in a manner directed by 


the commissioner, but were not in 


compliance with the “500-foot” 
requirement. 

The 2nd DCA rejected the 
argument that the only way the 
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requirement could be altered was 


‘by the adoption of an ordinance. 


The court noted that the rate 
increase and the conditions had 
been approved not by ordinance 
but by a motion. The court 
concluded that “certainly there 
could be instances where the 
defenses of waiver, estoppel and 
laches could be raised against 
municipal action manifested by 
motion or resolution.”2° Since the 
trial court had not considered the 
utility’s affirmative defenses of 
waiver, estoppel and laches, the 
case was remanded for further 
hearings. 


Franchise Fees 


In City of Plant City v. 
Hawkins,?! the Florida Supreme 
Court upheld the Commission’s use 
of the so-called “direct method” 
of allocating franchise fees imposed 
by municipalities. Under _ this 


method, the utility collects 
municipal franchise fees from 
resident customers of the 


municipality imposing the fees. 
Under the “spread method” which 
previously was used, the total 
franchise fees imposed by ll 
governmental entities in the utility’s 
service area were added together 
and then spread among all the 
utility’s customers. Use of the direct 
method was also affirmed in City of 
Daytona Beach v. Hawkins.? In an 
earlier case, City of Plant City v. 
Mayor,* the Florida Supreme 
Court quashed a Commission order 
directing Tampa Electric 
Company to implement the direct 
method of collecting franchise fees. 
The court based that opinion on the 
grounds that the Commission chose 
to base its new policy on only two 
facts, both of which were without 
evidentiary support in the record. 
Following the remand of City of 
Plant City, the Commission 
initiated new proceedings in which 
evidentiary support for the 
implementation of the _ direct 
method of collecting municipal 
franchise fees successfully 
established. 


Unlawful Dismissal or Denial 
of Rate Application 


The Florida Supreme Court has 
held that the Public Service 
Commission cannot summarily 
reject, without a hearing, a rate 
increase application based upon the 
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monthly surveillance reports filed 
by the company showing the rate of 
return earned by that company.” 
The utility’s application alleged that 
its last authorized rate of return was 
inadequate. The Commission could 
have granted a rate increase on this 
basis. The Commission had found 
i as a matter of law that 
administrative efficiency and 
justice are furthered by obviating 
any formal rate proceeding at the 
threshold rather than continuing a 
futile docket.” The court struck 
down this “compromise on the 
footing of convenience or 
expedience” and reaffirmed the 
public policy favoring “traditional 
due process rights in utility rate 
hearings.” 
The Florida Supreme Court also 
chided the Commission for 
arbitrarily denying a utility’s rate 
increase application due to the 
company’s record-keeping 
deficiencies.2> It was error for the 
Commission to. punish the utility for 
its noncompliance with Commis- 
sion regulations by denying an 
otherwise proven rate award. 
Noted the court: “Sanctions for 
record-keeping noncompliance 
may take a variety of lawful forms, 
but the denial of a justified rate 
increase was not one of them.”%6 


Relocation of Utility Facilities 


A private development 
corporation was found to be liable 
to a public utility for costs incurred 
in relocating certain above-ground 
facilities where the decision to 
construct a particular right-of-way 
was made, not by state or local 
government, but by the 
developer.” 


Billing Errors 


A Florida court has _ recently 
reaffirmed the principle that when 
a mistake has been made in billing 
and a customer has been charged 
for a lower amount of consumption 
than was actually used, recovery for 
the larger amount actually 
furnished is not precluded.?® 


Contributions-in-Aid-of- 
Construction (CIAC) 

On July 12, 1979, the Public 
Service Commission issued an 
order proposing the adoption of 
two rules which would require that 
all CIAC be placed “in trust for the 
customers of the [water and sewer] 


VOLUME 54, NUMBER 5, MAY 1980 


utility.”2® The issues raised by the 
Commission in proposing the rules 
were whether or not contributions 
in aid of construction were being 
sold and whether or not water and 
sewer utility companies were being 
“unjustly enriched” when a water or 
sewer system was sold to a 
governmental entity. 

In response to the rule proposal, 
the Florida Waterworks Associ- 
ation and a large number of water 
and sewer companies filed various 
petitions with the Division of 


like him 
should not be 


Administrative Hearings (DOAH) 
seeking to have the proposed rules 
declared invalid.2° The Commis- 
sion proceeded with its own 
hearing on the proposed rules 
simultaneously with the rule 
invalidity proceeding before the 
DOAH. Concurrently, the 
Commission sought a writ of 
prohibition from the Supreme 
Court alleging that the DOAH did 
not have jurisdiction to decide the 
invalidity of a rule proposed by the 
Commission. On September 5, 


judge 


forgotten... 


“Temperate, attentive, patient, impartial--he was all of 
these during his long years on the bench. | remember 
my first trial when | was only 24. | was shaking so | 
nearly dropped my notes. He asked me a few 

questions, until | was more at ease, and then patient 
listened as | presented my client’s case.” 


Others will remember him too with your memorial 


contribution in his name to 
The Florida Bar Foundation 


Through law student loans 
and support of programs to 
preserve and advance the 
highest goals of the legal pro- 
fession, The Florida Bar Founda- 
tion’s work provides a_ living 
memorial to persons who have 
exemplified these goals in his 

or her lifetime. 


Tax deductible contributions should be sent to The Florida Bar 
Foundation, Tallahassee, Florida 32304. An appropriate 
acknowledgement of your gift will be sent to the family of the 
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1979, the Supreme Court denied 
without comment the Commis- 
sion’s request.*! 


Subsequently, the DOAH 
hearing officer rendered his 
decision on October 25, 1979, 
declaring the two rules invalid for 
failure of the Commission to 
prepare adequate economic impact 
statements. The ruling rejected the 
utilities’ other alleged grounds for 
invalidity, and that portion of the 
order has been appealed to the First 
DCA. 


The Commission withdrew its 
proposed rules*? and converted the 
scheduled Commission hearing on 
the merits to an informal workshop. 
The Commission subsequently 
closed the docket, and the CIAC 
matter is pending before the 
legislature. 


Economic Impact Statements 


The Administrative Procedure 
Act (APA) requires that any rule 
proposed for adoption by an 
agency subject to the Act must be 
accompanied by an economic 
impact statement. The statement 
must be prepared by the agency 
and must contain specific 
information relating to the costs and 
benefits which will result from 
implementation of the rule. 


In Florida-Texas Freight, Inc. v. 
Hawkins,* the Supreme Court 
found that the Public Service 
Commission had given ample 
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notice of the proposed rulemaking, 
and had published a statement in 
the Florida Administrative Weekly 
that “ . . . no economic impact 
would result from the proposed 
rules.” Although that “statement” 
did not discuss the areas of 
economic impact required by the 
statute, “...in the absence of some 
evidence to the contrary or a 
showing of prejudice by the 
protestant ...,” the court refused to 
overturn the adoption of the rule: 
see also Polk v. School Board of 
Polk County.® 


However, two proposed rules of 
the Commission were recently held 
invalid on the basis of inadequate 
economic impact statements by 
DOAH hearing officers.*¢ 


A petitioner wishing to challenge 
a proposed rule on the basis of a 
failure of the agency to file an 
adequate economic impact 
statement should file with the 
DOAH a petition to determine 
invalidity.” If the 14-day deadline 
specified in the APA has passed,** 
the economic impact statement 
may be challenged before the 
agency ina rulemaking hearing.*® In 
either case, competent, substantial 
evidence should be introduced as to 
each item in F.S. §120.54(2)(c) 
(1979) by expert witnesses showing 
that the economic impact statement 
is inaccurate and/or incomplete. 


If the agency’s rule has already 
been adopted, the APA allows the 
allegedly invalid economic impact 
statement to be the basis of a 
judicial challenge to the rule if 
brought within one year after the 
effective date of the rule to which 
the statement applies. However, if 
the challenger was a party to the 
rule proceeding before the 
adopting agency, his right to 
challenge the economic impact 
statement may be foreclosed by the 
Florida-Texas Freight, Inc. case. 


National Energy Act 


The Florida Public Service 
Commission has opened several 
investigations relating to the duties 
and responsibilities conferred upon 
the Commission under the National 
Energy Act. One of the five 
separate laws comprising the 
National Energy Act is the Public 
Utilities Regulatory Policy Act of 
1978 (PURPA). 


PURPA adopts three purposes or 


goals to supplement existing criteria 
for electric utility regulation. They 
are: (1) conservation of energy; (2) 
optimization of the efficient use of 
facilities and resources by utilities; 
and (3) equitable rates to electric 
consumers.‘! The Act then lists an 
agenda of issues, which can be 
divided into two categories: (1) 
rate-making standards; and (2) 
regulatory standards. The PSC 
must consider each standard within 
two years to determine whether 
implementation is appropriate to 
carry out the Act’s purposes in 
Florida. 


Rate-making Standards 
of PURPA 


The rate-making standards 
address the issues of cost of service 
rates, elimination of energy-related 
declining block rates, time-of-day 
rates, seasonal rates, interruptible 
rates, and load management 
techniques.*? 


With respect to these issues, the 
Florida Public Service Commission 
issued an order in October 1979 
establishing an “umbrella” docket 
to serve as a procedural vehicle for 
coordinated decision making in five 
existing investigative dockets 
which collectively consider all of 
the issues in the PURPA rate- 
making standards, with the 
exceptions of interruptible and 
lifeline rates.‘ 


In addition to the investor-owned 
electric utilities, over which the 
Commission has_ general rate- 
making authority, the Commission 
has also made all municipal and 
cooperative electric systems in the 
state parties to these proceedings 
by virtue of its jurisdiction over 
their rate structures. The order also 
announced the Commission’s 
intention to give priority 
consideration to the investigations 
regarding the elimination of 
declining block rates, the 
implementation of time-of-day 
rates, and the determination of 
proper cost of service methodo- 
logies. This last investigation has 
proven especially critical to the 
Commission’s ability to comply 
with PURPA in the other 
investigation within the umbrella 
docket since its decision in each 
must include a _ determination 
whether or not implementation of 
the standard would be _ cost 
effective. 
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Regulatory Standards of PURPA 


PURPA also establishes the 
following regulatory standards: 
restrictions on master metering; 
periodic review of automatic 
adjustment clauses to ensure 
adequate incentives for economical 
purchases; regular information to 
consumers concerning rate 
schedules and consumption; 
restrictions on allowable 
advertising expenses; and rules 
governing termination of service. 
The Commission has initiated rule- 
making proceedings with respect to 
master metering, information to 
consumers, and termination of 
service. 


Consumer Conservation 
Activities 


In late 1979, the Commission 
initiated a rule-making docket to 
consider the adoption of a 
proposed rule entitled “Florida 
Utility Residential Conservation 
Program.’*5 The program is 
designed to comply with another 
part of the National Energy Act, the 
National Energy Conservation 
Policy Act of 1978, by providing 
“residential consumers with the 
correct information on how energy 
can be conserved at a cost that is not 
expected to exceed the value of the 
energy saved.” 


The proposal would require 
participating utilities to furnish 
residential customers a program 
announcement on_ conservation 
practices and anticipated savings, 
information on the availability of 
free conservation booklets, and a 
list of services offered by the utility. 
The proposed Commission rules 
describe the services which the 
utilities would be required to offer. 


Foremost among these services is 
the home “energy audit,” or 
inspection, to be performed at a 
customer’s residence upon request 
and for a charge. Following an 
inspection of the premises, the 
auditor is to recommend specific 
conservation practices and home 
improvements, including an 
estimate of the anticipated savings 
in comparison with the costs of 
installation. Although the proposed 
rule would mandate energy audits, 
all four major electric utilities in the 
state presently have voluntary 
programs approved by the 
Commission which substantially 
comply with the proposed rules. o 


VOLUME 54, NUMBER 5, MAY 1980 


' FPSC Docket No. 780777-TP, Order No. 
8782, Issued March 22, 1979. 

2 FPSC Docket No. 780912-TP, Order No. 
8784, Issued March 22, 1979. 

3 FPSC Docket No. 790747-TP, Order No. 
9133, Issued November 6, 1979. 

4 FPSC Docket No. 790084-TP, Order No. 
8984, Issued July 26, 1979. 

5 FPSC Docket No. 780819-TP. 

8 FPSC Docket No. 780819-TP, Order No. 
9217, Issued January 23, 1980. 

7 Supreme Court of Florida, Case No. 
58,499. 

8 FPSC Docket No. 780236-PU, Order No. 
8594, Issued December 11, 1978. 

® Supreme Court of Florida, Case No. 
56,291. 

0 377 So.2d 203 (Fla. 2d D.C.A. 1979). 

' 366 So.2d 798 (Fla. 2d D.C.A. 1979). 

12 City of Miami v. Fla. Public Service 
Commission, 208 So.2d 249 (Fla. 1968). 

13 376 So.2d 273 (Fla. 3d D.C.A. 1979). 

Citing Shevin v. Tampa _ Electric 
Company, 291 So.2d 45 (Fla. 2d D.C.A. 
1974). 

'5 344 So.2d 580 (Fla. Ist D.C.A. 1977). 

16 373 So.2d 913 (Fla. 1979). 

'T 378 So.2d 338 (Fla. lst D.C.A. 1980). 

18 Td., at 339. 

'9 375 So.2d 20 (Fla. 2d D.C.A. 1979). 

20 Td., at 22. 

21 375 So.2d 1072 (Fla. 1979). 

22 373 So.2d 681 (Fla. 1979). 

23 337 So.2d 966 (Fla. 1976). 

24 Florida Gas Co. v. Hawkins, 372 So.2d 
1118 (Fla. 1979). 


5 Aloha Utilities, Inc. v. Fla. Public Service 
Comm., 376 So.2d 850 (Fla. 1979). 
26 Td., at 851. 


27 Century Construction Corp. v. Central 
Telephone Co. of Fla., 370 So.2d 825 (Fla. Ist 
D.C.A. 1979). 


28 Enderby v. City of Sunrise, 376 So.2d 444 
(Fla. 4th D.C.A. 1979). 


29 FPSC Docket No. 790491-RULE, order 
No. 8947, Issued July 12, 1979. 


30 Fua. Stat. §120.54(4). The four petitions 
were assigned DOAH case numbers 79- 
1673R, 79-1653R, 79-1671R and 79-1721R 
and were consolidated for hearing purposes. 


3! Fla. Public Service Comm. v. Div. of 
Administrative Hearings, 376 So.2d 71 (Fla. 
1979). 


32 Stat. §120.54(4)(c). 
33 Stat. §120.54(2)(a). 


34 Supreme Court of Florida, Case No. 
53,303 (Filed December 13, 1979). 
33 373 So.2d 960 (Fla. 2d D.C.A. 1979). 


36 Florida Waterworks Association et al. v. 
Florida Public Service Commission, DOAH 
Case No. 79-1673R, filed October 25, 1979. 


37 Stat. §120.54(4). 

38 Stat. §120.54(4)(b). 

39 Stat. §120.57(1). 

4° Stat. §120.54(2)(b). 

4! Public Utilities Regulatory Policy Act of 
1978, §101. 

42 Public Utilities Regulatory Policy Act of 
1978, §111(d). 

43 FPSC Docket No. 790859-EU, Order No. 
9106, issued October 19, 1979. 

44 Public Utilities Regulatory Policy Act of 
1978, §113(b). 

45 FLa, ADMIN. Cope Part VII, ch. 25-6. 


by Jay Burke, M.Ed., SFM 


“A well planned 
and thought-out 
approach.” 


S. Masington, Esq., Miami 


“You have codified and given 
expression to what apparently 
successful trial lawyers have been 
doing by the seat of their pants.” 


J. Swanson, Esq., Ft. 


CHAPTER TITLES: 
1. How Jurors’ Personalities Affect 
The Way They See Things 
10. Evaluating Prospective Jurors’ 
Personalities 


16. Really Hearing What They're Saying 

19. Games Jurors and Attorneys Play 

21. Masks Jurors Wear to Fool 
Attorneys 


23. a Systematic 
Approach to Jury Selection 


‘TA (Transactional Analysis) is a 
rational, practical and comprehensive 
approach to the categorization and 
understanding of prospective jurors. 
Now, for the first time, a Certified TA 
Practitioner and experienced Jury 
Consultant has applied TA concepts to 
aid attorneys in developing a systematic 
approach to jury selection. 


(_) Send the book. Check enclosed. 
($35.00) Florida residents please 
add $1.40 state sales tax. 


(_) Send information regarding your 


Jury Selection Seminars in Miami 
Approved by the Florida Bar-for 
CLE Credit. 
Please make checks payable to: 
Jay Burke, M.Ed. 
1744 W. 75th St. 
Hialeah, FL 33014 
Name 
City. State Zip 


sk THE TA SYSTEM 
FOR TRIAL ATTORNEYS 
393 


VIEWPOINT 


“Realpolitik” and 


Affirmative Action 
By Nestor Cruz 


Those readers who enjoy Euro- 
pean history will recall German 
Chancellor Otto von Bismarck. He 
forged the German nation out of 
feuding principalities and then 
embarked on a foreign policy 
designed to protect Germany from 
foreign hostility. He did so with a 
series of alliances which continued 
the European balance of power 
established in 1815 at the Congress 
of Vienna. 

Bismarck’s theory was simple: 
German security could best be 
obtained, not by appeals to 
international justice, but by keeping 
European nations in a state of 
peaceful competition, heavily 
armed, but with no single power or 
alliance of powers strong enough to 
overcome others. This “Realpolitik” 
kept Europe substantially at peace 
until 1914. Post World War I 
European history is a sad 
commentary on the failure of any 
other method to keep the peace. 

Before Bismarck, Germany 
considered itself discriminated 
against by the rest of the world. She 
feared a policy of encirclement by 
wealthier and more numerous 
neighbors. Her fears were well- 
founded, her solution pragmatic. 

For several hundred years 
American blacks have felt encircled 
by a sea of hostile whites, Catholics 
and Jews have felt encircled by 
Protestants, Italians by Irish, 
Mexicans by Anglo-Saxons, Poles 
by everyone else, and, of course, 


women by men. Our country is a 
collection of European, African, 
and other nations, without physical 
borders, and united by a common 
faith that if they don’t succeed here, 
they never will. 

The potential explosiveness of 
this polyglot mixture was 
recognized by the Founding 
Fathers, themselves divided by 
religion, economic interests, and 
geography. The practical plan they 
devised to channel this explosive- 
ness constructively was predicated 
upon “checks and balances”: the 
Supreme Court checks the 
President who checks Congress 
who checks the Supreme Court, 
and vice-versa. Small states check 
big ones in the Senate. Agrarians 
check industrialists in the House. 
Free states check slave states. Not 
theory or ideal justice but 
pragmatic accommodation and 
compromise, were their guiding 
principles. 

Did their system work? 
Undoubtedly. The intense 
competition in America among 
diverse interests and the free play of 
pressure groups have produced 
more human liberty and prosperity 
than elsewhere. The Founding 
Fathers were not interested in 
sentimental brotherhood. Their 
more limited, but more realistic, 
objectives were to give each group 
room for growth and to prevent 
inordinate accumulation of power 
in any one group. 

For various reasons totally 
irrelevant to the solution of their 
problems, historically, five 
numerous groups were left out: 


blacks, Mexicans, Puerto Ricans, 
Indians, and women had so little 
power they could check nobody 
else’s. 
Then came “affirmative action.” 
There are a number of moral and 
legal arguments for affirmative 


action. I don’t find them 
unpersuasive. I find them not 
pertinent as the world is not ruled 
by ethics or law but by interests. 
The bonds of interest can move 
more springs in one hour than all 
saints and judges in one century. 

Affirmative action creates bonds 
of interest between the State and 
minority groups. These bonds are 
designed to redress the balance of 
power in American life in favor of 
weaker groups. Neo-conservative 
arguments against affirmative 
action are beside the point. The 
point is not “merit” or morals or 
entitlement. The point is power, 
more specifically economic power. 
Bigots, at least, don’t miss the issue. 
They state outright they don’t want 
to share power. Many academics, 
on the other hand, engage in 
Byzantine perorations on “merit.” 
The end result for women and 
minorities, however, would be the 
same: they would be left powerless 
to check others’ power. 

There is absolutely nothing new 
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about affirmative action, as there 
was nothing new about “Realpolitik.” 
James Madison knew it in 1789: if an 
important element of society is too 
weak with respect to other 
elements, the State must tip the 
scales in favor of the weaker 
element. Why do Rhode Island and 
California have two Senators each? 
Because Rhode Island is weaker 
than California. Why did Chrysler 
get help from the State? Because it 
is weaker than GM, Ford, VW, or 
Toyota. Why were labor unions 
exempted from antitrust laws? 
Because unions were thought to be 
weaker than employers. Why were 
workers given the right to bargain 
collectively? Because the State felt 
each worker was too weak to 
bargain individually with his 
employer. Why did farmers start 
receiving subsidies? Because 
farmers were once so weak they 
could be wiped out in a recession. 
The history of American political 
economy is but a long recitation of 
State interference in the market and 
in politics to keep the social order 
and internal peace by adjusting the 
balance of power. The first 
amendment develops a check by 
the press on the government and by 
nonconforming religions on the 
Church of England. 

What is affirmative action? It is 
only another chapter in American 
“Realpolitik.” Why did the 
Supreme Court in Bakke and 
Weber waste so many words and 
legal citations on such a simple 
issue? Because it chose not to tell the 
American people every 
sophisticated student of politics 
knows: that in our country, freedom 
and the social order are maintained 
not by judges, but by special 
interests checking each other’s 
power; by a balance of power that 
Otto von Bismarck would envy. If 
James Madison returned tomorrow 
he would be pleased, for he would 
observe that the Congress, using 
more wisdom and foresight than it 


‘is commonly credited with, has 


followed his precepts to the letter in 
many areas of American political 
and economic life. 

Those who bemoan affirmative 
action are not only politically naive, 
they also ignore the political theory 
on which the American State is 
founded. 
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At many social and professional 
functions, I am accosted by people 
berating affirmative action as a 
vicious subversion of the social 
order. First, I rebutted with moral 
arguments, only to find “reverse 
discrimination” thrown back at me 
with relish. Later I tried legal 
analysis, which got me nowhere 
with those who rightfully complain 
that our profession is 90 percent 
sophistry. The first time I used my 
“‘von Bismarck’ argument, 
however, I started noticing 
understanding. When I double- 
teamed Bismarck with Madison, 
understanding nearly became 
approval. Finally, when I cited the 
many examples of “affirmative 
action” in our history (some of 
which have been mentioned 
previously), my case was proved. 

Interestingly, worldly, practical, 
hard-headed businessmen, 
perennially subject to attack by 
“liberal” academics, are the single 
group who best understand my 
message. Their minds, either 
uncorrupted by or having survived 
long years of formal education, 
quickly grasp the essence of 
affirmative action. They know 
from many years in the real world 
that in business (except in cases of 
the truly outstanding like Henry 
Ford) “merit” is by no means the 
only factor determining career 
advancement. They have seen 
many forge ahead more on the basis 
of guile, intrigue, connections, 
politics, personality, and luck than 
“merit.” They understand, without 
further embellishment, that 
affirmative action is but another 
“nomerit” factor some people will 
have in their favor until they 
develop the traditional “nonmerit” 
factors of political savvy and 
connections. They realize, in time, 
the bonds of interest will take over 
and Weber will become ancient 
history. 

My favorite example demon- 
strating the close connection 
between affirmative action and the 
bonds of interest actually happened 
to me. When I was finance director 
of a subsidiary of a large 
corporation, I interviewed a 
number of applicants for a position 
as lead accountant. One of the 
candidates was a young, articulate 
female CPA, with a good academic 


record. I hired her over the strong 
objections of the chief accountant, 
her immediate boss and a very 
conservative man. He argued 
strenuously a textbook example of 
stereotyping: women belong in the 
home, are not tough enough, leave 
to bear children, are not accepted 
by businessmen. I hired her 
anyway. Our young woman CPA 
out-worked and _ out-performed 
every male in the department, bar 
none. Many other accounting 
vacancies in the office were filled 
with women CPAs and for the first 
time in years, financial statements 
were produced by the accounting 
department timely and accurately. 
The chief accountant confessed to 
me the error of his ways. 
Surreptitiously, the bonds of 
interest did their work. Nothing else 
against women in business was ever 
spoken by anyone in the financial 
department. 

Either the State intervenes in the 
marketplace or it does not, but 
selective intervention is demoral- 
izing to those left out of the largesse. 
Libertarian and laissez-faire 
teaching contra State intervention is 
theoretically sound, but has not 
been applied to our economy since 
1933. The alphabet soup of State 
intervention protects well-defined 
groups from _ perceived wrongs 
and/or other contingencies: 


AGENCY PROTECTED CLASSES 


Agriculture Farmers 

Commerce Businessmen 

HEW Poor People 

MSPB Federal Workers 
CPSC Consumers 

FCC Radio and TV Audiences 
FDIC Savers 

FTC Consumers 

ICC Railroads and Truckers 
NLRB Workers 

NMB Workers 

SEC Investors 

SBA Entrepreneurs 

TVA Valley Residents 

VA Ex-soldiers 

Interior Fish 

EPA Fish 

IRS Loophole Beneficiaries 
NFAH Artists 


As can be readily observed 
graphically, adding the EEOC to 
the left column and women and 
minorities to the right column, does 
not alter political and economic 
reality one iota. 

According to OMB,' federal 
domestic transfer payments 
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amounted to $181 billion in 1978. 
Revenue losses to the Treasury 
attributable to provisions of the 
Internal Revenue Code which 
allow special exclusions, 
exemptions, or deductions from 
gross income or which provide 
special credits, preferential rates, or 
tax deferrals, amounted to more 
than $80 billion in 1977. The 
principal beneficiaries were: oil 
companies, home owners, 
investors, capital intensive 
businesses, philanthropists, sick 
people, retirees on Social Security, 
unemployed workers, workers 
covered by pension plans, old 
people, state and local bond issuers. 
The claim that the EEOC 
clientele receives State pre- 
ferences denied others is absurd 
based on fact. To put everyone on 
the same plane would require 
repealing every social or economic 
law passed since 1933, some passed 


before 1933, and last, but not least, 
the Internal Revenue Code, that 
extraordinary font of milk and 
honey, too hard to read, but easy 
enough to benefit from. Perhaps 
such repeal would be the solution 
for our economic problems, but 
evidently neither the President nor 
the Congress nor the majority of the 
people advocates that step yet. 
Therefore, it is hypocritical to 
single out one agency and one 
program out of two score others. 

Far from being a new un- 
American perversion, affirmative 
action is as old as “Realpolitik” and 
as native as James Madison. We 
have always claimed a special 
ability to fashion pragmatic 
compromises solutions for 
seemingly intractable problems. 
What is affirmative action but an 
empirically developed exit from a 
national dead-end which has 
caused Americans grief without 
respite since 1865? 


The “old” affirmative action in 
favor of small states, failing 
companies, labor unions, workers, 
farmers, and others is analytically 
identical to the “new” affirmative 


action in favor of women and 
minorities. To accept the “old” 
version and not the “new” one is 
logically inconsistent. In other 
countries in the recent past 
problematical political and ethnic 
minorities have been liquidated. 
That our system has so flexibly 
responded to the economic 
interests of a previously neglected 
sector is welcome evidence of the 
soundness of our political 
institutions. o 


' Statistical Abstract of the United States, 
1978, pp. 264-266. 


Authors May Receive 
Designation Credit 


Articles dealing with 
approved designations of 
practice and published in The 
Florida Bar Journal can earn 
credit hours for the author under 
the Florida Designation Plan. 
For more information, write The 
Florida Bar, Designation Plan, 


Tallahassee, Florida 32304. 


KUDZU ELECTRONICS 
Available for the first time... 


Can play one standard length 
tape for 24 hours 


Accessories: 
6 foot Power Cord 
and Earphone 


THE 2-SPEED MIRACLE MACHINE 


NORW 


THE 24-HOUR CASSETTE RECORDER 


This machine will play 


at standard speed, but a 
flick of this switch auto- 


storage to tape. 


Deluxe Model 
now only $189.95 


XLP 
2, —_— SWITCH and record all standard tapes 


matically shifts into LP mode. 
adding 800% more time and 


(Sorry, no C.0.D.'s) 


Kudzu Electronics 
P.O. Box 2954 
Tampa, Florida 33601 
(813) 223-1574 


D 


™ 
@) UL approved 
Features 


e 3 Way Power — AC/DC /Batteries. 

e XLP Track Switch provides 
standard-play and extended long- 
play up to 24 hours at 1/4 track, 
1/4 speed. 

© Two speed drive system 1% IPS— 
1542 IPS (1/4 standard speed). 

e Condenser Mic built in. 

e External Mic Input Jack w/remote. 

@ Instant Cue-Review 

e Full size VU-type Meter. 

Instant Pause Control. 

2X Digital Counter. 

e@ 1.1 Watt RMS Built-in Amplifier. 

Heavy duty Speaker. 

e Inputs provided for Aux., Ext. 
Mic., and Ext. D.C. (optional auto 
cigarette adaptor). 

© Outputs provided for external 
speaker or earphone (Mini-jack XI). 

e Auto-stop at end of tape, in 
“Play” or mode at 
1% IPS. 
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In the 1880’s, Horace Greeley’s advice to ‘“‘Go West’? made sense. 
In the 1980’s, it makes better sense to ‘‘Go Harrison’! 
Here’s why — 


; 


Florida Statutes Annotated 
1979 POCKET PARTS 


West 
May be shipped in time for opening of 1980 Regular Session. 


Harrison 


Shipped November, 1979. 


ANNOTATIONS 


West Harrison 


Uses numerical system — All you need to know is the alphabet. 
how’s your math? Court’s own words. Pinpointed. 
Generalized interpretations. Shotgunned. 


COURT RULES 


West 


Five volumes. Only annotations are in pocket parts — Two 
if you can wait that long annotated volumes, updated 
twice a year. 


Harrison 


INDEX 


West 
Three volumes with pocket parts 


Harrison 


One volume, replaced annually 


— six places to look. — one place to look. 
Main volumes retain obsolete No obsolete material — 
material. clean and lean. 


FORMAT 


West Harrison 


Uniform size. Ditto. 
Lots of white space. Maximum use of space. 
Pocket parts readable — with magnifying glass. Readable — period. 
69 volumes. 51 volumes — less shelf space. 


UPKEEP 


West Harrison 


Kept low by infrequent revisions. Viable information 
Viable information in pocket parts in main volumes — 

— when available. where you want it, 
when you want it. 


THE Fes] HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 (404) 447-9150 
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UNIV MICRGOFILMS LIB SERVICES 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


ATTN MRS 
XEROX 
ANN 


CORP 
ARBOR 


- If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


MARLENE HURST 


MI 48106 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain “bottled-up”’ in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


RESEARCH 
for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 


| 


